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Mr. President and Gentlemen of the Association: 


What are the true legal relations between the bench and the bar? 
Has the bench any arbitrary power of control over the conduct 
of the bar? Has it any powers which are not defined and limited 
by rules of law? Are these rules adequate to secure the rights 
and the independence of the bar? 

In responding to your invitation, I have selected the topic sug- 
gested by these questions principally for a reason which your 
own experience will help to approve. A lawyer in active prac- 
tice has little time to deal with any subject outside the field of 
his work, and it happens that a professional call lately required 
me to give this subject some attention. While it may be of 
more speculative interest than practical importance, I trust that 
an hour devoted to it will be found not wholly unprofitable. 

The ordinary intercourse between the judges and the members 
of the bar is governed by the common rules of courtesy and civ- 
ility which prevail among men of good breeding. The occasion 
for the application of legal principles to this relation, or for crit- 
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ical inquiry into the rules of law which govern it, fortunately 
does not often arise. This naturally begets inattention and in- 
difference to the subject, and when we come to look for the rules 
which govern the conduct of judges and lawyers in their relations 
to each other, we find many ill-considered decisions, from which 
it is difficult to extract any intelligible system of rules or princi- 
ples which can be said to be generally understood or generally 
accepted. 

The two points of closest contact between the bench and the 
bar, within the scope of the present inquiry, are in the exercise 
of the power of suspension or removal from the bar, and the 
power to punish contempts. 

The line of division between these powers, or between the 
subjects of their exercise, is not and cannot be very clearly de- 
fined. To a certain extent they run into each other. Contempt 
of court by an attorney may be sufficient to furnish ground of 
disbarment, unless the grounds of disbarment, or the penalties 
for contempt, are expressly limited by statute. But there may 
be many contempts which are insufficient to warrant disbarment. 
So there may be grounds of disbarment, arising out of the pri- 
vate relations between attorney and client, or out of general 
character or conduct, which do not constitute contempt. 


I. WHETHER AN ATTORNEY IS AN ‘** OFFICER OF THE CoURT.”’ 


It has been so often said that an attorney is * an officer of the 
court,’’ that it has come to be regarded as a legal definition of 
the status of the profession. The powers of the courts over the 
conduct of attorneys are usually exercised with more or less ref- 
erence to the assumption that an attorney is an officer of the 
court, and subject to its control by virtue of that relation. If 
we look into the origin of this idea and the reasons for it, we 
shall find that this, like some other accepted legal doctrines, has 
little if any legal or rational foundation. The inquiry will shed 
some light upon the actual exercise by the courts of their power 
over the conduct of attorneys, and will show, I think, that upon 
the ground of this supposed relation powers are sometimes 
asserted which do not exist in law, and that other powers are 
exercised in a manner which the law does not justify. 
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‘ The supposition that an attorney is an officer of the court has 
undoubtedly arisen, to some extent, from misunderstanding of 
the powers commonly exercised by courts in the admission of 
attorneys to the bar. As they are usually admitted in court, 
the idea arises that the court has a power of selection, equivalent 
- to appointment; that the court is the source of the right of ad- 
mission ; that what the court can give, it can withhold or take 
away; and that the attorney being a creature of the court, depend- 
ent upon its grace for his doing or undoing, is its own minister 
or officer. This view of the subject has little foundation either 
in law or in reason. 

At common law there was originally no such personage as a 
common attorney or attorney at law. All parties were required 
to appear at court in person, unless an appearance by attorney 
was specially authorized by the king’s writ, and such attorney 
was only an attorney in fact. Until the statute of Westminster 
II.1 there was no other way of appointing an attorney, and 
no attorney except as thus appointed. This statute provided 
that such as are impleaded of lands ‘* may make a general attor- 
ney to sue for them in all pleas * * * which attorney shall 
have full power in all pleas moved during the circuit, until the 
plea be determined, or until his Master remove him.’’ This does 
not make the attorney an officer of the court. He is clearly the 
agent of a principal, the ‘* Master,’’ who may ‘* remove him.”’ 
Other early English statutes which dealt with the subject ran in 
such form as to suggest the idea that an attorney was an officer 
of the court, and perhaps it first arose out of these statutes. 
But the English attorney is a very different character from the 
English barrister or the American lawyer. In England the 
privileges of barristers, the only practitioners at the bar of the 
higher courts, are in the control of private societies composed of 
the barristers themselves. 

The power to create a bar by the admission of practitioners 
there is not, therefore, at common law an inherent power of the 
courts. In England and in this country it is and is believed 
always to have been a subject of legislative or administrative 
regulation. In some of the American colonies attorneys at law 
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were appointed by the Governor, under the supposed authority of 
the charters. In some American States, down to this day, the 
right to practice as an attorney is derived from the legislature, 
or from other sources under legislative authority, without any 
intervention of the court. 

Why then should it be said that an attorney is an ‘‘ officer of 
the court?’’ It is universally considered and held that he is not 
a public officer. But the court is a public body; its judges are 
public officers, and jurors, clerks, bailiffs and other officers of 
the court, whether appointed by the judges or otherwise, are 
necessarily public officers, exercising public powers. An attor- 
ney neither has nor exercises any powers of the court. His 
powers are not derived from the court, and they are not public 
powers; that is to say, they are no part of the powers of govern- 
ment. His powers are derived from his client, who gives and 
can take them away. They are exercised in behalf of the client; 
not in behalf of the court or the State. The right to exercise 
them is not derived from the court, but from the legislature. 
If he were an officer of the court in the sense that he exercises 
any powers of or derived from the court, he might doubtless be 
subject to the control of the court in their exercise; but he 
has no such powers. The usual professional oath of fidelity 
to the court has no more effect to make an attorney an officer 
of the court than the usual oath to support the constitution 
of the State or the United States has to make him a public 
officer. 

The admission of attorneys in the Federal courts is governed 
by section 747 of the Revised Statutes of the United States, 
which provides that in these courts ‘* parties may plead and 
manage their own cases personally or by the assistance of such 
counsel or attorneys at law as by the rules of the said courts 
respectively are permitted to manage and conduct cases there- 
in.’ This does not necessarily make an attorney an officer of 
the court. It merely authorizes the court to designate by rule 
what counsel or attorneys shall be permitted to practice therein, 
evidently having principally in view the counsel or attorneys 
practicing in the several States, under and according to their 
laws. I believe the Federal courts uniformly admit all members 
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in good standing of the local State bar, and usually upon the 
faith of such standing, without further examination or inquiry. 

In all but two of the States, admission to the bar is a subject of 

statutory regulation. In one State, by constitutional provision, 
‘*any voter ’’ of good moral character is entitled to practice law. 
This is a liberal recognition of the belief of most voters that 
knowledge of law, like reading and writing, ‘‘ comes by nature.”’ 
In six States, the right of admission is derived directly from the 
statutes, without any intervention of the court. In thirty- 
seven States admission must be had in court. But under all 
these statutes the qualifications for admission are indicated, and 
often directly prescribed, by the legislature. The court has no 
power of selection, as such, but only the judicial duty to as- 
certain whether applicants are qualified according to law. 

In this country, therefore, the attorney is a creation of stat- 
ute. The legislature provides for him, defines more or less 
fully his qualifications, and prescribes the manner and conditions 
of his admission to practice. In most if not all of the States 
the only real power of the court in relation to his admission is 
the judicial power to ascertain whether he possesses the qualifi- 
cations which the legislature has prescribed. It is the same 
judicial duty to determine certain facts that the court has in 
other cases, and no more. In admitting an attorney, the court 
is not exercising a power of appointment, of selection, or rejec- 
tion. Itis passing judgment upon the legal qualifications of the 
applicant, who comes to the court for admission not as an 
appointing power, but as a tribunal having power to determine 
certain facts upon which his right to admission depends. 

If we divest ourselves of the influence of preconceived notions, 
this will appear to be the true view of the matter: An attorney is 
neither a public officer nor an officer of the court, in any proper 
legal sense. He exercises a quasi-public franchise or privi- 
lege, not under the court but under the law; not at the will or 
pleasure, or subject to any arbitrary judgment, of the court, but 
as of legal right, under conditions prescribed by the law-making 
power. If this view is correct, the exercise by the court of any 
power over him as its own officer, subject as such to its control, 
is unwarranted in law. 


32 AMERICAN LAW REVIEW. 


II. Tue Power or DISBARMENT. 


The power of disbarment is usually more or less regulated by 
statute. In thirty-four States the subject has been so dealt with. 
In ten of these, the exclusive grounds of disbarment are pre- 
scribed. One State goes so far as to authorize disbarment of 
an attorney for ** any ungentlemanly conduct in the practice of 
his profession ’’ —a rule which if generally adopted would put 
some of the most eminent of our brethren in peril of their 
vocation. In eight States there is no statutory regulation of the 
subject. But statutes regulating the power of removal from the 
bar are usually held to be only declaratory, and not to exclude 
the power to disbar on other than the statutory grounds, unless 
the latter are expressly declared to be exclusive. 

In England, as already observed, the privilege of practicing as 
a barrister is, and I believe has always been, controlled by private 
law societies composed of the barristers themselves. The same 
is true in France, where the privileges and discipline of the 
bar are controlled by its members. 

The English law applicable to attorneys, now called solicitors, 
seems in general to recognize but two valid causes for striking 
an attorney from the roll: first, fraudulent and corrupt mal- 
practice in his character as attorney; second, conviction by a 
competent court of an infamous crime. Conviction of a mere 
misdemeanor is not regarded as of itself sufficient without 
further inquiry. 

The American practice goes further. In this country the 
power is frequently exercised not only upon these grounds, but 
for the commission of crimes or misdemeanors without previous 
conviction, or for general bad character, such as shows the attor- 
ney unfit to be intrusted with the privileges and powers of the 
profession, even if no direct professional misconduct is charged. 
But there is no uniformity among the American courts as to 
what constitutes sufficient ground of removal from the bar, and 
no general rule can be formulated from the decisions. The 
judgment in the particular case is usually according to the pecu- 
liar views of the judge who tries it. Upon this subject, as upon 
others, there are practically as many different rules of law as 
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there are judges administering the law, as is usually and perhaps 
unavoidably the case in the exercise of powers called disere- 
tionary. 

This is not a satisfactory state in which to find the law on any 
subject. Under our governments no public officer possesses or 
can lawfully exercise any arbitrary powers whatever. In theory, 
at least, all powers are defined and limited by law and can be 
exercised only in accordance with law. The exclusion of arbi- 
trary power is the backbone of all our constitutions, to the end, 
as declared in some of them, that our governments shall be gov- 
ernments of laws and not of men. The courts are in the daily 
habit of saying that judicial discretion is not the personal dis- 
cretion of the judge, but a legal discretion, to be exercised in 
accordance with established and uniform rules and principles. 
In actual practice, however, judicial discretion is little more than 
the rule of the chancellor’s foot. To the actual exercise of 
judicial discretion every judge sets only such limits as appear to 
him proper in the case. Such powers are practically arbitrary 
and therefore dangerous, and for this reason, if for no other, 
they should be cautiously and sparingly exercised. 

The diversity of views which may prevail among judges and 
lawyers in dealing with a subject of this character is well illus- 
trated by a recent case in a neighboring State, in which an in- 
telligent and conservative committee of the Bar Association 
presented an attorney upon thirteen charges; the eminent mem- 
ber of the bar, now president of the association, who prosecuted 
the petition in court, abandoned four of the thirteen ; of the nine 
which were tried the trial court sustained three; and in the full 
bench of the Supreme Court, where a majority affirmed the 
action of the trial court, three judges dissented as to two of 
these three charges, for the reason that the view taken by the 
majority did not support the finding on the questionable grounds 
on which it was made below. This rapidly descending series is 
not calculated to inspire confidence in the propriety of the con- 
viction even upon the one charge which survived the process of 
selection. 


In Ex parte Burr,! the earliest utterance of the Supreme 
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Court of the United States on the subject, Chief Justice Marshall 
said: — 

**On the one hand, the profession of an attorney is of great 
importance to an individual, and the prosperity of his whole life 
may depend on its exercise. The right to exercise it ought not 
to be lightly or capriciously taken from him. On the other, it 
is extremely desirable that the respectability of the bar should 
be maintained, and that its harmony with the bench should be 
preserved. For these objects, some controlling power, some 
discretion, ought to reside in the court. This discretion ought 
to be exercised with great moderation and judgment.”’ 

In Ex parte Secombe,! the same court by Chief Justice Taney, 
said: ** It has been well settled by the rules and practice of com- 
mon law courts, that it rests exclusively with the court to deter- 
mine who is qualified to become one of its officers as an attorney 
and counselor, and for what cause he ought to be removed.” 
While this may be true of the Federal courts, by virtue of the 
Federal statute, the court here falls into the usual error as to the 
common law power over the admission of attorneys, which sub- 
ject is within the control of the legislative power and not of the 
court. ‘* The power, however, is not an arbitrary and despotic 
one to be exercised at the pleasure of the court, or from passion, 
prejudice or personal hostility; but it is the duty of the court to 
exercise and regulate it by a sound and just judicial discretion, 
whereby the rights and independence of the bar may be as 
scrupulously guarded and maintained by the court, as the rights 
and dignity of the court itself.’’ 

In the case of Garland (afterward Attorney-General of the 
United States),? a bare majority of the court held that an 
attorney is not an officer of the United States but an officer of 
the court, and so is beyond reach of a statute imposing disquali- 
fication for treason. The court said: ‘‘“The attorney and coun- 
sellor being, by the solemn judicial act of the court, clothed with 
his office, does not hold it as a matter of grace and favor. The 
right which it confers upon him to appear for suitors, and to 
argue causes, is something more than a mere indulgence, revo- 
cable at the pleasure of the court, or at the command of the 
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legislature. It is a right, of which it can only be deprived by 
the judgment of the court, for moral or professional delin- 
quency.”” The Chief Justice and three associates, dissenting, 
held that an attorney derives his privileges from the legislature, 
and is, therefore, within legislative control. The court divided, 
five to four, upon the party line, and in view of the time and 
circumstances, it is impossible to doubt that the decision was 
influenced by political considerations and it is of correspondingly 
impaired authority. 

The majority in this case holds in effect not only that the 
privileges of an attorney are derived from the court, but that 
they are beyond the reach of the legislature and are therefore 
within the exclusive control of the court. This is practically 
contradicted by the legislation of most of the States, and 
probably will not be generally agreed to by courts or lawyers. 

In People v. Turner,’ the court said: ** An attorney by his 
admission as such, acquires rights of which he cannot be deprived 
at the discretion of the court, any more than a physician of his 
practice, a mechanic of his trade, or a merchant of the pursuit 
of his commercial avocations.”’ 

In Dicken’s case,? the court held that discreditable conduct on 
the part of an attorney, not in the line of his profession, is no 
ground of disbarment; saying that ‘to admit such a power 
would expose members of the bar to the whims, caprices, peculiar 
views and prejudice of judges.”’ 

In Jackson v. State,’ the court liberally held that to say of a 
judge in vacation, while he was a candidate for re-election, that 
he was ‘¢a G—— d corrupt and perjured scoundrel,’’ is no 
ground of removal from the bar under a statute providing that 
‘*no court shall strike an attorney from the roll for contempt, 
unless it involves fraudulent and dishonorable conduct, or mal- 
practice ;’’ adding that ‘* even malpractice is not enough, unless 
with a corrupt motive or evil intent.’’ Perhaps the latitude of 
criticism prevailing in Texas would not be deemed permissible 


in all the States. Some allowance might have to be made for 
differences of local dialect. 
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In People v. Greene,! an attorney was disbarred for violently 
abusing and threatening to assault a judge on the street for his 
conduct in a case tried before him; with the saving declaration 
that ‘‘ the right of lawyers, in common with other persons, to 
criticise in a legitimate manner the conduct and rulings of judicial 
officers, is recognized.”’ 

In Knott’s case,” the court charitably dismissed a proceeding 
for removal against a junior member of the bar on the ground 
that the offense seemed to be attributable to youth and inex- 
perience. 

This will remind some in my audience of Bryant’s case,’ 
where the court kindly imputed the alleged misconduct to igno- 
rance, and held that as a New Hampshire lawyer under the statute 
is not required to know anything, he cannot be visited with the 
consequence of that vice; dismissing the unfortunate respondent 
with the solemn judgment that he was to go unwhipped as a 
knave by virtue of the statutory presumption that he was a 
fool. 

In Austin’s case,‘ where it was held that writing to a judge 
that he had lost the public confidence, and suggesting that he 
retire from the bench, is no ground of suspension or removal 
from the bar, that great magistrate, Chief Justice Gibson, spoke 
as follows: ** To subject the members of the profession to re- 
moval at the pleasure of the court would leave them too small a 
share of the independence necessary to the duties they are called 
to perform to their clients and to the public. As a class they 
are supposed to be and in fact have always been the vindicators 
of individual rights, and the fearless asserters of the principles 
of civil liberty, existing where alone they can exist, in a govern- 
ment not of parties or men, but laws. * * * The oath un- 
doubtedly looks to nothing like allegiance to the person of the 
judge, unless in those cases where his person is so inseparable 
from his office that insult to one is an indignity to the other. 
In matters collateral to official duty, the judge is on a level with 
the members of the bar, as he is with his fellow-citizens, his 
title to distinction and respect resting on no other foundation 


1 7 Col. 237, 3 24. N. H. 149. 
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than his virtues and qualities asa man. * * * The conduct 
of a judge, like that of every other functionary, is a legitimate 
subject of scrutiny, and where the public good is the aim, such 
scrutiny is as open to an attorney of his court as to any other 
citizen. It is only the prostitution of it to impure purposes that 
can bring him into collision with his professional fidelity. Even 
a battery might be committed by an attorney upon a judge, con- 
sistently with the official relation, if provoked in matters of 
social intercourse. It is the motive, therefore, that makes an 
invasion of the judge’s rights a breach of professional fidelity, 
from which he is to be protected for the sake of the public and 
the suitors of his court; not for his own.’’ 

In Steinman’s case,’ there is an expression of the views of 
the court by Chief Justice Sharswood. In this case an attor- 
ney, who was one of the proprietors of a newspaper, published 
an article of libelous character concerning a judge. It was held 
that to disbar him for such publication would violate the consti- 
tutional guaranty of freedom of the press. The Chief Justice 
says: **I1t would be a clear infraction of the spirit, if not the 
letter, of this article, to hold that an attorney can be summarily 
disbarred for the publication of a libel on a man in a public 
capacity, or where the matter was proper for public investigation 
or information, for as he certainly does not forfeit his constitu- 
tional rights as a freeman by becoming an attorney, it guarantees 
to him an immunity from all liability to punish in the case of 
the publication of papers relating to the official conduct of 
officers or men in a public capacity,’’ if without malice. 
‘* Fidelity to the court includes many particulars, but they all 
evidently concern official relations.’’ ‘+ It is now the right and 
the duty of a lawyer to bring to the notice of the people who 
elect the judges, every instance of what he believes to be corrup- 
tion or partisanship. No class of the community ought to be 
allowed freer scope in the expression or publication of opinions 
as to the capacity, impartiality or integrity of judges, than mem- 
bers of the bar. They have the best opportunities of observing 
and forming a correct judgment. They are in constant attend- 
ance upon the courts. Hundreds of those who are called on to 
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vote never enter a courthouse; or if they do, it is only at inter- 
vals as jurors, witnesses or parties. To say that an attorney can 
only act or speak on this subject under liability to be called to 
account, and to be deprived of his profession and livelihood by 
the very judge or judges whom he may consider it his duty to 
attack or expose, is a position too monstrous to be entertained 
for a moment under our present system.’’ He declares further 
that even the motives of the accused are immaterial, unless 
they are ‘* the acquirement of an influence over the judge in the 
exercise of his judicial functions, by the instrumentality of 
popular prejudice,’’ adding, ‘* Suppose his motives are assigned 
to be the true motives which actuated the complainants — a de- 
sire for notoriety, partisan malice, and a willful headlong zeal to 
promote partisan interests — what had they to do with profes- 
sional conduct or fitness to practice law? ’’ 

Other cases found in the published State reports are of more 
significant interest. In one case a rule to show cause why he 
should not be disbarred was issued by the judge of a circuit 
court against a member of the bar, for attempting to bribe a 
colored woman to testify falsely against the judge himself. 
The evidence showed that the lawyer sent for the woman to 
come to his office, asked her if she had ever slept with the judge, 
which she denied; whether she had ever had to do with him, 
which she admitted; how many times, which she evaded; and 
thereupon told her that if she would go to the State capital and 
: testify to the facts, she would receive two dollars per day and 
_ ten cents per mile and her expenses. Upon this evidence, the 
enlightened magistrate whose conduct was the subject of the 
inquiry removed the respondent from the bar. The purity of 
the judiciary being thus happily vindicated, it is disquieting to 
know that the matter did not rest here. The inconsiderate — 
attorney carried his case to the Court of Appeals, which promptly 
reversed the judgment and restored him to the bar, for the rea- 
son, rather curtly stated, that the evidence did not warrant the 
action of the court below; remarking also that ‘‘ the fact that 
the attempt was to bribe a witness to swear falsely against a judge 
does not render the attempt any more serious than if the attempt 
had been against the humblest individual in the community.” 
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Equally grotesque is a case in another State, in which a judge 
of a district court issued a rule against a member of the bar to 
show cause why he should not be removed, for having procured 
his admission to the bar upon a forged certificate. After hearing, 
in which the fact seems to have been proved, and an order of dis- 
barment in the district court, and while an appeal was pending, 
the judge’s term of office expired. The respondent in these 
proceedings ran for the place, and was handsomely elected to the 
seat of the judge by and before whom the case against him had 
been instituted. The reporter, in a foot-note to the report of 
the appeal, gravely records the fact that he carried every county 
in the district and gives the size of his majority. He thereupon 
took his place upon the bench, to pass judgment in his turn upon 
the fitness of his late brethren to exercise their vocation. 

These cases illustrate to what hands this tremendous power 
over the character and fortunes of the members of the bar is 
sometimes committed, and the views of the propriety of its exer- 
cise sometimes held by those who wield it. Should a power so 
momentous, which is liable to be so employed, be intrusted to a 


single man, or exercised except in accordance with fixed and 
uniform rules? 


III. Tae Power to Contrempts. 


Another point at which the legal relations between the bench 
and the bar may come in question, is in the exercise of the 
power to punish contempts. The privilege of being visited for 
this offense is one which the attorney shares with all the world, 
but we can consider it here only as it applies to him. 

For what purpose does the power to punish for contempt 
exist? It is universally agreed to be a power inherent in courts 
of justice. It is necessary and is designed for the preservation 
of order and decorum in their proceedings and the vindication of 
their lawful authority. Beyond this there is no lawful reason 
for the existence of the power, and beyond this it cannot be 
said to have any lawful existence. 

One of the most authoritative early statements of the extent 
of this power at common law is in these words: ‘* Every court 
of record as incident to it, may enjoin the people to keep silence, 
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under a pain, and impose reasonable fines on all such as shall be 
guilty of any contempt in the face of the court, as by giving 
opprobrious language to the judge, or obstinately refusing to do 
their duty as officers of the court, and may immediately order 
them into custody.” 

In this country there are many statutes regulating the exercise 
of the power. The Supreme Court of the United States once 
candidly observed that these statutes were enacted because it 
was found necessary to restrain the arbitrary conduct of judges. 
The Federal statute,’ declares the power of the Federal courts 
to punish contempts by fine or imprisonment, with the proviso 
that it ** shall not be construed to extend to any cases except the 
misbehavior of any person in their presence, or so near thereto 
as to obstruct the administration of justice, the misbehavior of 
any of the officers of said courts in their official transactions, and 
the disobedience or resistance by any such officer ’’ or any other 
person, to any lawful order or process of the court. 

In forty States the power to punish contempts is a subject 
of statute, and in two States of constitutional limitation. In 
twenty-three States the conduct which may constitute contempt 
is defined, or the punishment limited, or both. In but four 
States is there no legislation on the subject. The extent to 
which it has been thus dealt with by positive law indicates a 
general concurrence in the necessity for its regulation if not for 
its restraint. 

In sharp contrast to the legislative policy thus indicated are 
the decisions of several courts of last resort denying the exist- 
ence of any legislative power over the subject in the case of 
courts established by express constitutional provision. These 
cases hold that as the power is necessarily inherent in a judicial 
tribunal, a constitutional court holds it by necessarily implied 
constitutional grant; that in such case legislative power is in-. 
competent to take it away or even to regulate its exercise; and 
that legislative power over the subject extends no farther than 
to regulate the power of courts established by statute, which can 
be abolished by legislative authority. I doubt if lawyers gen- 
erally will agree in this extreme doctrine. It will not be readily 


1 Rev. Sts. U. S., Sec. 725. 
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and cannot be safely conceded that a practically arbitrary power 
has thus been put wholly beyond reach of legislative restraint. , 

The power to punish contempts, however essential to judicial — 
authority, is of peculiarly dangerous character, for several rea- 
sons. It is lodged in the hands of every judge to be exercised 
practically at his discretion. We have already remarked that 
judicial discretion, in theory of law, is not arbitrary, and is said 
to be governed by rules; but the rules are practically incapable 
of expression or definition, and a rule which every magistrate 
who administers it may define for himself, according to his own 
views of propriety, is of little value or effect as a restraint upon 
the exercise of power. In its actual exercise, therefore, this is 
practically an arbitrary power. It is at least the nearest approach 
to arbitrary power which is suffered to exist under our gov- 
ernments; and probably this power would never have been 
admitted here, except that it is considered essential to the integ- 
rity of judicial administration for the preservation of order and 
the vindication of the rightful authority of the court, to which 
it should be strictly limited. 

Further, from the nature of the power itself there usually is 
and can be no effective appeal from its exercise, nor therefore 
from its excess or abuse. In some cases courts of appellate 
jurisdiction have strained the law to correct the plainly arbitrary 
eonduct of a lower court. But as a rule there is, and from the 
nature of the power there can be, no certain right of revision or 
inquiry into the propriety of its exercise in a particular case 
by acourt acting within its jurisdiction. It is frequently, if not 
usually, called into activity by circumstances which are pecu- 
liarly unfavorable to deliberation or moderation of judgment. 
Finally, as it is deemed essential to the independence of judges 
to clothe them with personal immunity, there can be no legal 
remedy by action even for a malicious or corrupt exercise of the 
power, and the victim is therefore without any means of redress 
unless he is influential enough to set in motion the ponderous 
machinery of impeachment. 

It is not, however, an unqualified rule that the exercise of this 
power cannot be revised or controlled. It was held by the 
Supreme Court of the United States in Ex parte Fisk, 113 U. 
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S. 713, 718, that «* when a court of the United States undertakes, 
by its process of contempt, to punish a man for refusing to com- 
ply with an order which that court had no authority to make, 
the order itself being without jurisdiction, is void, and the order 
punishing for the contempt is equally void. It is well settled 
now, in the jurisprudence of this court, that when the proceed- 
ing for contempt in such a case results in imprisonment, this 
court will, by its writ of habeas corpus, discharge the prisoner.”’ 

It might be difficult, however, in practice, to apply this rule 
to the case of an attorney punished for contempt in refusing 
obedience to an order of court interfering with his conduct of a 
trial, even if improper and therefore unauthorized. If the court 
imposing the punishment has jurisdiction of the subject and of 
the person, an appellate tribunal will not be likely to inquire 
very critically into the propriety of the order, or whether, if 
improper, it was absolutely unauthorized by law. As a legal 
proposition, however, it is clear that a court has no lawful power 
to punish an attorney for refusal to obey an order which it has 
no lawful right to make. 

From the difficulty of appeal or revision in proceedings for 
direct contempt, comparatively few cases appear in the published 
reports. In Ex parte Robinson, 19 Wall. 505, an attorney was 
disbarred by a district court of the United States for contempt 
in peremptorily refusing in open court to answer to a rule 
against him for contempt, as ordered by the judge. To an alter- 
native mandamus issued by the Supreme Court, the judge 
answered that the *‘ tone and manner of the petitioner were 
angry, disrespectful and defiant,’’ and that ‘* he felt it due to 
himself and his office to inflict summary and severe punishment 
upon the petitioner.’” The Supreme Court remarking that ‘the 
law happily prescribes the punishment which the court can im- 
pose for contempts,’’ reversed the judgment, on the ground that . 
the Federal statute, prescribing fine and imprisonment as the 
penalties for contempt, excludes any other penalty; and that the 
judgment disbarring the petitioner for contempt was therefore 
unauthorized and void. 

The judge’s return disclosed that he had overstepped the limits 
of his power. He punished the petitioner for an indignity to 
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«* himself and his office.’” While it is doubtless difficult to sepa- 
rate a judge on the bench from his office, and to apportion an 
indignity between his personal and his official character, there is 
nothing due to the judge personally beyond the common courtesy 
which one gentleman owes to another. He is there as the min- 
ister of the law. He has no powers except such as are conferred 
by the law, for its own purposes. The respect legally due him 
in that situation is due to his official, and in no degree to his 
personal character. It is the judge, not the man, who is to be 
deferred to. It is the law, not the man, which is deferred to in 
the person of the judge. When the judge resorts to the powers 
of his office for punishment of a supposed personal affront, he 
exceeds his lawful authority. Perhaps it is expecting too much 
of judges that they should always act, especially under circum- 
stances of aggravation, with careful reference to so narrow a dis- 
tinction. It is nevertheless clear that a judge possesses no 
power which he can lawfully employ for vindication of his per- 
sonal character or dignity. 

One of the first fruits of the current agitation of the power to 
punish contempts, arising out of the recent extension, if not 
excess, of the power for the enforcement of equity process, is a 
bill which has already passed the Senate of the United States, 
requiring in the case of all direct contempts in presence of the 
court, that a record be made, including a statement of the con- 
duct in question, the defense offered, if any, and the sentence 
of the court; obviously looking to a right of appeal or review. 
If the bill stopped here, it might not be objectionable. But it 
farther provides, in case of all indirect contempts, for trial upon 
‘‘ testimony produced as in criminal cases,”’ with the right to be 
confronted with the witnesses, for trial by jury if demanded, with 
the right of exception, writ of error or appeal, and stay of judg- 
ment thereon until final determination by the appellate court. 
This practically destroys the efficacy of the power, and the 
judicious would regret the enactment of such alaw. But we 
cannot be surprised at such a result of the popular view of some 
recent judicial proceedings. Our ancestors appealed to the jury 
against the tyranny of the bench, and this is but following in 
their track. 
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A single example of the hasty, violent or improper exercise of 
judicial power is a blow at the whole judicial system. A very 
slight excess of such a power as this, in a country where every 
man is privileged by law and accustomed by habit to do pretty 
much as he pleases outside the line of actual criminality, will 
endanger its existence, and such excess as to lead to public agi- 
tation and popular clamor is capable of destroying an independent 
judiciary. If any action is likely to become necessary in restraint 
in the conduct of the bench, it should be kept so far as possible 
in the hands of the next friends of the judicial system, the 
members of the bar. 

I regard the power to punish contempts as essential to the 
rightful authority of courts of law, and I prefer to see the 
excesses of the bench restrained by proper criticism of the bar, 
and by proper assertion of their rights and the rights of their 
clients against judicial invasion, rather than to see the judiciary 
stripped of its power or pulled down from its place by violent 
hands under clamor of press or people. 


1V. GENERAL CONSIDERATIONS. 


Ido not forget that the patience of judges is every day put 
to test, nor that the behavior of lawyers in the heat of contro- 
versy too often makes exhausting drafts upon the most generous 
forbearance. But it frequently happens that judges try to have 
things done in their own way, and not in the way of the counsel 
in charge of the case, and are impatient and sometimes violent 
if counsel refuse to submit to their dictation. The judge’s way 
may be better, but does the law prescribe that way? The 
counsel speaks and acts in the right of his client, and this is a 
legal right, defined and guaranteed by law. He has the right to 
conduct the trial, examine the witnesses, and address his argu- 
ments to the jury, as he sees fit, subject only to the rules of law, | 
and not subject in any degree to the personal views, much less 
to the personal humors or caprices, of the judge. The judge 
may and must keep order, and deciare the rules of law. 
Beyond this, has he any lawful power to control the course of 
the trial? Conceding that the interference of the judge is often 
with the best motives and with good results, and that it may be 
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impracticable for any judge to wholly refrain from it at all 
times, it is liable to exceed the rightful authority of the bench, 
and is to be indulged only for the plainest and most conclusive 
reasons. 

Every lawyer knows that there is too much cross-examination 
of witnesses, often with no definite purpose and no valuable 
results. But as a rule a competent lawyer knows more about 
his case than the presiding judge, and is better qualified to 
determine when and how far to cross-examine witnesses. An 
intelligent and well-directed cross-examination is sometimes 
spoiled by interference of a judge who fails to see the point, 
compelling the examining counsel to disclose it and thereby to 
forewarn the witness. While the rule is settled that the limits 
of cross-examination are within the discretion of the court, the 
exercise of the power to stop a cross-examination is unwarranted 
unless it is certain that nothing is to be gained by allowing it to 
proceed. 

Prolixity, both in the examination of witnesses and in argu- 
ment, is a common vice of American lawyers, who might profit 
much in these particulars by the example of their English breth- 
ren. But we are considering their legal rights. The time tobe 
taken, within the limit of established rules, is their affair. The 
judge is charged to administer the law; not to administer it to 
any given number of litigants in a day or a week. I do not 
think that any great harm is done by unwarranted interference 
of judges, though it may do serious mischief in any case. It 
may be that in the long run such interference is of practical 
advantage. But it is not unwholesome to remember that the 
bar has rights which the bench is bound in law to respect, or to 
occasionally run the bounds between powers conferred by law and 
powers arbitrarily assumed, especially as the latter, no less than 
the former, are sometimes sought to be enforced by the scourge 
of punishment which every judge carries in his hand. 

The interrogating judge, who examines the witnesses on his 
own account, is at least liable to exceed bis lawful powers. I 
cannot go so far as those who deny the right of a judge to put 
a question to a witness under any circumstances. The rights of 
the parties and their counsel are subordinate to justice, and if 
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a judge sees that the truth is perverted or concealed for want of 
a well-directed question, I think he ought to put it. But as 
nothing less than this will justify him, he must be sure of his 
ground, and he cannot complain if he is met by Jeremiah 
Mason’s retort, which I quote only because the story is so 
ancient that the younger among my audience may never have 
heard it: ‘* Your honor, if that question is put on our side, we 
don’t want it, and if it is put on the other side, we object to it.”’ 

The pedagogic judge, who deals with the bar like a parcel of 
schoolboys, is better fit to be a schoolmaster. The judicial 
bully, happily rare but not unknown, who takes refuge in the 
powers of his office when his own misconduct is resented or his 
abuse retorted upon himself, or attempts to vindicate his personal 
dignity or enforce his personal will by open or covert threat of 
the terrors of the jail, is a reproach to the bench and a standing 
menace to the independence of the judiciary. 

The misconduct of judges, even in particulars not usually 
deemed vital, is not only a proper subject of attention by the 
class whose rights are most concerned, but it has more than once 
been a subject of judicial inquiry by high authority. A justice 
of the Supreme Court of the United States was voted guilty by 
a majority of the Senate upon an article of impeachment charg- 
ing repeated and vexatious interruption and other like conduct 
toward counsel in the course of atrial. Another Federal judge 
was acquitted by that tribunal by but a single vote on a similar 
charge. 

What are the familiar but wholesome precepts of the Essay on 
Judicature? 

‘‘ An over-speaking judge is no well-tuned cymbal. It is no 
grace to a judge, first to find that which he might have heard in 
due time from the bar; or to show quickness of conceit in cut- 
ting off evidence or counsel too short; or to prevent information — 
by questions, though pertinent. The parts of a judge in hear- 
ing are four: to direct the evidence; to moderate length, 
repetition, or impertinency of speech; to recapitulate, select, 
and collate the material points of that which hath been said; and 
to give the rule or sentence. Whatsoever is above these is too 

much; and proceedeth either of glory and willingness to speak, 
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or of impatience to hear, or of shortness of memory, or of want 
of a stayed and equal attention.”’ 

There is another consideration which cannot be overlooked — 
would that it could be. A domineering bench makes a syco- 
phantic bar. No lawyer regards any judge exactly as he would 
regard the same man unclothed with the sanctity of the judicial 
character. Most lawyers, by temperament and training, if not 
by instinct, hold any and every judge in some degree of awe. 
What lawyer has not observed the servile demeanor of many of 
his brethren in presence of a judge, in or out of court? Who 
has not seen the air of anxious propitiation, the obsequious 
smile, the forced laugh at the mildest of judicial jokes, the cow- 
ering before the judicial frown? All this is doubtless offensive 
to most judges, but there are lawyers who do not seem to 
appreciate it. Who does not know the judges’ toady? Who 
has not observed the pliant crook of his knee, and wondered 
whether thrift could follow such fawning? He is the natural 
fruit of judicial domination. There is a bitter satire on judges 
in the belief, widely prevalent among lawyers, that criticism of 
judicial conduct is liable to be visited with judicial disfavor. I 
resent such an assertion as a gross slander upon judges generally, 
worthy only of the mean spirits who indulge it. And yet there 
are cases in which there is probably some foundation for such 
belief. 

These questions have now a new claim to attention, in view 
of changes ‘in the character of the bench soon to be apprehended 
if not already begun. The advance in professional incomes, in 
some parts of the country, while judicial salaries have stood 
still, is already operating to restrain the leaders of the bar from 


‘accepting judicial office. I do not imply that all lawyers who 


command large incomes are to be considered leaders of the bar, 
or that all leaders of the bar are qualified for the bench, or that 
men better qualified for judicial duties may not be found in the 
middle ranks of the profession. But experience in practice, and 
in the trial of causes, is a valuable, if not indispensable, qualifi- 
cation of a judge. A lawyer who has won position and standing 
takes with him to the bench a weight of character and authority 
to which the bar will readily defer, and an experience which 
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renders him more appreciative of the position of the bar and 
less likely to invade or interfere with its rights. A dilettante or 
inexperienced lawyer, promoted to the bench for want of a 
better, is apt to be less considerate of the bar than a seasoned 
practitioner, and he must earn the respect of the bar before he 
can command it. 

A visitor to the English courts is at once impressed by a sense 
of the cordial and deferential relations which prevail between 
the bench and the bar. The English judges, selected with few 
exceptions from the real leaders of the bar, are more regardful 
of the rights and feelings of the bar, and quicker to admit and 
make amends for any misbehavior of their own. The English 
bar is more ready and fearless in asserting its independence, 
and resenting any invasion of its rights, than most of our breth- 
ren in this country. It is evident that the ringing declaration of 
Erskine in the defense of Paine —** I will forever, at all hazards, 
assert the dignity, independence and integrity of the English 
bar, without which, impartial justice, the most valuable part of 
the English constitution, can have no existence’’— is still alive 
in the remembrance of his successors; nor have they forgotten 
that other famous scene in which this fearless champion of pro- 
fessional as well as of popular rights refused to be brow-beaten 
by Mr. Justice Buller. 

The manners of the bench are not within the scope of this in- 
quiry, unless it can be said that a judge has no legal right to 
indulge in ill manners under any circumstances, which would be 
a severe rule. Perhaps the less said on this point the better, 
for I suspect that if this account were adjusted between bench 
and bar, the balance might not be found in our favor. It 
is true, however, that the obligation of courtesy upon the judges 
is commensurate with their exalted station, and that offensive 
speech or conduct is a more serious offense from the bench than | 
from the bar. It cannot be denied that the bar has just ground 
of complaint in the curtness, amounting to incivility, with which 
it is sometimes treated, to say nothing of the frigid demeanor 
and arrogant airs of superiority assumed by some judges toward 
their brethren of the bar. The common law of courtesy is no 
less binding upon a judge than the law of the land. There is 
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a tradition in a neighboring State that an able but testy Chief 
Justice, displeased with a nomination for a vacancy upon the 
bench, asked a witty leader of the bar whether he thought the 
nominee qualified for the place. ‘* Well,’’ said the lawyer, ‘* he 
is a very gentlemanly man, but I do not regard that as an abso- 
lute disqualification.’’ 

An independent bar is no less essential to the public rights and 

interests than an independent bench. The experience of ages 
has evolved and developed it into an indispensable factor in the 
administration of justice. Conceive, if you can, a court without 
abar. Conceive the situation of a judge set to try causes and 
administer legal rights between party and party without the aid 
of professional advocates. It may be a confession of the ineffi- 
ciency of our judicial system, but as a practical matter the 
administration of justice to-day would be impossible but for that 
class of men described in one of the earliest statutes which 
recognizes their existence as ‘skillful in the laws of the land, 
who serve the common people, to declare and defend actions in 
judgment for those who have need of them.” I believe that 
their position and their rights, though less considered, are as 
well grounded and as well defined in law as the powers of the 
court itself. While the bench is superior in authority, the 
judge speaking for the law, the advocate for his client, the 
bench and the bar are equal in importance and equal in right. 
The relation between judges and lawyers is of mutual and 
reciprocal obligation. While the bar is bound to defer to the 
authority and dignity of the bench, the bench is equally bound 
to defer to the self-respect and independence of the bar and 
of its members. A judge who disregards this obligation forfeits 
his right to its observance. If he dissolves the bond, he cannot 
complain if the other party refuses to perform it. 

I do not feel the need of apology for bringing this subject to 
your notice. Such an association as I am here privileged to 
address is the natural depositary and guardian of the rights of 
the bar and the higher rights which are bound up with the integ- 
rity of the judicial system. General criticism of the judiciary 
is no part of my purpose. Happily there is comparatively little 
occasion for it. It is a part of our history that the character 
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and conduct of the judges in this country merit and command 
the highest professional and public respect and confidence. It 
is important that this confidence remain unshaken. It is some- 
times said that the judiciary is the anchor of popular government. 
I should say that the security of popular institutions lies deeper, 
in the intelligence and integrity of the people themselves. But 
to say this is not to undervalue the conservative force of the 
judiciary. Among the officers of government, the judges must 
always stand highest in the popular confidence, and when confi- 
dence in them is gone, no confidence in the government will 
remain. An able, honest and independent judiciary contributes 
more to the stability and permanence of popular government 
than any other feature of the system. So long as it exists there 
is safety for the personal and property rights which make the 
sum total of what are commonly but vaguely called our liberties. 
Without it, there is no security against disintegration. And as 
public confidence in the judiciary is essential to the permanence 
of the system, we all appreciate that this confidence is not to be 
lightly disturbed by trivial criticism or unfounded complaint. 
Nowhere is this so well understood as among the members of 
the bar, who are and ought at all times to be the support and 
defense of the bench against legislative assault or popular cen- 
sure. But judges are not impeccable. They are not more 
superior than other men to human foibles and frailties. The 
judge was only a lawyer yesterday ; he is stilla man. There is 
no alchemy in the touch of the appointing power to transmute 
ignorance into wisdon, craft into candor, or violence into moder- 
ation. There are men upon the bench, though fortunately few, 
who do not always realize or remember the solemn character of 
their functions. The judge has a heavy hand. He deals with 
the lives, liberty and property of his fellow-citizens, giving and 
taking away in the name of justice and the law. His power is - 
the most momentous confided by society to human hands. It is 
the ‘‘ earthly power likest God’s,’’ on which should attend as 
much of Divine equity and wisdom as human limitations permit. 
No more melancholy or dangerous spectacle can be presented to 
the public eye than an arbitrary judge, riding rough-shod over 
feelings which he is bound to respect and rights which he is 
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sworn to observe; a prejudiced judge, throwing his own views, 
caprices, likes and dislikes, into the scales which are to be 
sacredly held with an even hand; a little man, elevated by some 
accident of fortune, swelling with self-importance, wielding 
the powers of the judicial office to impress an awe-stricken 
crowd with a sense of his personal dignity and authority. Some 
check should be put upon such conduct, in the interest of the 
whole judicial system as well as of the independence of the bar. 
While it is our duty to exercise a wise forbearance, to overlook 
common faults, to be slow in complaint and swift in excuse, and 
while we are properly accustomed to speak of the faults of the 
judges with bated breath, walking backward with averted faces, 
like the sons of Noah, and covering their sins with a garment, it 
is not to be forgotten that the worst enemy of the integrity of 
the judiciary, and of that public trust which is indispensable to 
its efficiency, is an unfit judge, one example of whose mis- 
behavior in the face of the public does more to impair the popu- 
lar respect and shake the public confidence than the misconduct 
of the bar in a generation. ‘* One foul sentence doth more hurt 
than many foul examples. For these do but corrupt the stream ; 
the other corrupteth the fountain.’’ 

This brief and imperfect survey of an interesting field is 
enough to suggest some modification of the commonly accepted 
legal relations between the bench and the bar. 

"The grounds of disbarment may be more clearly defined by 
legislation than they now are in most of the States; not by iron 
rules, which often prove troublesome in application, but in the 
direction of clearness, with a reasonable degree of elasticity, as 
to the grounds, and uniformity as to procedure. 

It is questionable whether the power to suspend or remove 
from the bar should be exercised by a single judge in any con- 
tested case. Three judges will make a better tribunal. 

There should be a right of revision by exception or appeal, 
without necessity of resort to the more or less uncertain remedy 
by mandamus. 

There is reason to believe that the character of the bar would 
be promoted, while the judges would be relieved of an embaras- 
sing duty, by committing the whole subject of admission, 
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discipline and disbarment to the members of the bar themselves, 
under proper legislative regulation. While it is sometimes said 
that this power must necessarily be intrusted to the courts, the 
experience of other countries shows that there is no such neces- 
sity. It cannot be admitted that the character of the bar depends 
upon the tutelage of the bench. 

The punishment of direct contempts by members of the bar 
may be limited by statute, and perhaps to fine without imprison- 
ment. Any contempt which a fine is inadequate to punish may 
be ground of suspension or removal from the bar, and if so may 
be dealt with accordingly. 

There should be in these cases also a right of review by excep- 
tion or appeal, perhaps without stay of sentence except at the 
discretion of the judge. This leaves the power summary enough 
to be effective, while imposing a salutary check, which will 
often operate by prevention, upon its abuse. 


Nothing can do more to elevate the character of the bar and 
promote its usefulness as one of the chief agencies of justice, 
than clear understanding of its rights and resolute vindication of 
its independence. Nothing can do more to preserve the harmony 
of its relations to the bench, and unite the power of these two 
great forces to the common end of good judicial administration. 
In this belief, I submit these observations to my brethren of the 
profession declared by one of the greatest of lawyers and judges 
to be ‘*as ancient as the magistracy, and as necessary as 
justice.’’ 


THE LUETGERT CASE. 


THE LUETGERT CASE. 


On May 1, 1897, Adolph Louis Luetgert, a native of Germany, 
lived with his wife Louisa, also a German by birth, in a house on 
Hermitage avenue, near Diversey boulevard, in Chicago. The 
husband was 52 years of age, large and heavy; the wife was 42 
years of age, small and frail, weighing about 105 pounds. 
They had been married some 19 years, and had two children, 
Louis, 12 years old, and Elmer, 5 years old. Arnold, a grown- 
up son of the husband by a former marriage, lived elsewhere in 
Chicago. The only other inmate of the Luetgert household was 
Mary Siemering, a second cousin of Mrs. Luetgert, who worked 
for them as maid. Adolph Luetgert had made his way from 
small beginnings; at one time a tanner, afterwards a saloon- 
keeper, then a butcher, he now carried on the manufacture of 
sausages in a large factory adjoining his residence, and in one of 
the buildings he had also a grocery store and a meat market. 
He had been reputed rich, and in the surrounding district of 
humble homes he was looked upon as a magnate. In the course 
of the preceding year, however, he had lost some $25,000 
through the schemes of an English swindler, and matters had 
rapidly gone from bad to worse, until in March, 1897, the 
sausage factory had been closed, only a few hands being 
retained for retail operations. The foreclosure of a chattel 
mortgage was impending, and on May 4, shortly after the 
events to be narrated, the sheriff took charge of the factory, 
and a sale under the chattel mortgage took place on May 11. 
On the evening of Saturday, May 1, about 10:15 or a trifle 
later, little Louis Luetgert came home from the circus, entered 
the kitchen by the rear steps, and began to recount his experi- 
ences to his mother, who was sitting under the gaslight, dressed 
ina loose brown wrapper and in slippers. ‘* Was it worth the 
10 cents?’’ she asked. ‘* Oh, yes, it was worth a great deal 
more than 10 cents,’’ he insisted enthusiastically. But his story 
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was interrupted by his father, who just then entered from the 
bathroom, with a lantern in his hand, and said, ‘* You had 
better go to bed now; you can talk about the circus in the morn- 
ing.’” The boy went to his room, which was on the same floor. 
He saw the father pick up his lantern (which he had at first set 
down ), and later he heard him go down the basement stairs on 
the way out to the factory; for the father did not sleep in the 
house, but in a room partitioned off from the factory office, with 
some favorite big dogs for his only companions. The servant, 
Mary Siemering, was already inher room in bed. A little later 
in the evening (as some persons were found to assert), hus- 
band and wife were seen walking on Hermitage avenue, and 
along the alley towards the factory ; but this testimony was so 
open to question that it may be laid out of consideration ; ! par- 
ticularly as its correctness or incorrectness did not seriously 
affect the other elements of the controversy. This much, at 
least, is certain, that the wife was left in company with the 
husband about half-past ten o’clock on Saturday evening, May 
1. According to the prosecution, she has never since been seen 
in human form, alive or dead, by any other person.? 

On Tuesday, May 4, Diedrich Bicknese, a brother of Mrs. 
Luetgert, living in the country near Chicago, came to call at the 
Luetgert house, but did not find his sister there. Luetgert said, 
when Bicknese inquired where she was, ‘‘1 don’t know; ain’t 
she at your place?’’ and then explained that he supposed she 
had run away. He said he would let Bicknese know in a week 
or two, if anything turned up; but Bicknese was not satisfied 
with this dilatory attitude; and when, on returning next day to 
the Luetgert house, he learned that his sister was still missing, 


1 Gottliebe Schimicke, 14 years old, 
and Emma Schimicke, an elder sister, 
declared that they saw this on the 
night of May 1; but the possibility of 
an error in dates is so serious, and 
they were so confused on cross-exami- 
nation and had so discredited them- 
selves by contradictions at other times, 
that one finds it impossible (while not 
disputing their honesty) to lay any 


stress on the incident they related. 
But Nicholas Faber testified to the. 
same effect, and there may well have 
been truth in the story. Charles 
Hengst, passing the place a little 
later, thought he heard a cry, but 
little weight can be given to such 
experiences. 

2 The defense claimed appearances, 
discussed later. 
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AA, Diversey boulevard, 315 ft. frontage. BB, Hermitage ave., 290 ft. frontage. CC, 
Fence, near railroad track. D,Main buildingand store, main-floorplan. E, Factory build- 
ing. F, residence. G, stable. H, wagon-house. a, relative position of middle vat, in 
basement below. 8, relative position of smokehouse furnaces in basement. c, elevator. 
d, stairway down from main floor. J, office,on main floor; grocery, etc., on rest of same 
floor. g, shipping room. h, passageway, from D to E, 27x13; its level is slightly below the 
main floor of D, and through an opening one can look down, across the elevator-shaft, to 
the basement floor. i,casing-room. j,engine-room. k,boiler-room. 1,chimney. m, ice- 
house. n, entrance. o, chicken-yard, p, back door. g,garden. rr, garden fence. 
8888, alley. 
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he spent Wednesday, Thursday and Friday in making inquiries 
of various relatives and friends, and ended by notifying the police 
on Friday, May 7. Luetgert meanwhile had done nothing, and 
had even. reproached Bicknese for publishing the family’s dis- 
grace involved in his wife’s desertion. On Saturday, May 8, the 
police began their search, dragging the river, the sewers, and the 
clay-pits, and inquiring of all relatives and intimates. Six days 
later they turned their attention (in a somewhat belated fashion) 
to the factory employees, to discover what had been done there 
on the day of the disappearance; and on Saturday, May 15th 
(two weeks after the disappearance), upon hearing the story of 
Bialk, the factory watchman, five of the police (including Cap- 
tain Schuettler and Inspector Schaack), with Bialk, visited the 
factory buildings and examined a large steam-vat (11’x3’x2’8”), 
one of three commonly used for dipping sausages, and standing 
in the basement of the main building. This vat they found 
about half full of a reddish-brown liquid, emitting a sickening 
odor. A plug on the outside, near the bottom, was withdrawn 
by one of the police, and some gunny-sacks (found near at 
hand) were spread on the floor at- the bunghole. As the liquid 
passed out, a slimy sediment and a number of small pieces of 
bone were deposited on the sacks. The vat was then further 
searched, and at the bottom, besides other bone fragments, there 
were found two plain gold rings, stuck together (one inside the 
other) and covered with a slimy, reddish-gray substance; the 
- smaller was a guard-ring, the larger a wedding-ring, and on the 
inner surface of the latter was engraved in script ** L. L.’’ and 
18 karat.’’ It was later abundantly shown that these rings 
(or their fac-similes) had been habitually worn by Louisa Luet- 
gert, the missing woman. 

The police found also, under or near this vat, a hair a foot 
long,” a piece of leather, a piece of cloth, some pieces of string, 
a hair-pin, and the apparent half of an upper false tooth. It 
was later clearly shown by Mrs. Luetgert’s dentist that she had 


1 There was, to be sure, testimony 2 Other hair was found at the sewer 
denying that Mrs. Luetgert ever had opening in the basement near by, but 
rings of this description; but it car- some or all of it proved to be hog 
ried no weight. hair. 
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a few false teeth in her upper jaw, but none in the lower. The 
police found also, in a pile of ashes in the street near by, at a 
spot where, by Luetgert’s order, the smokehouse ashes had been 
dumped on Monday, May 3, other fragments of bone, as well as 
some pieces of burned corset-steel (identified as such by a corset- 
maker). The most characteristic of the boiled and burned bone 
fragments were identified by the two osteologists of the Colum- 
bian Museum as a femur (thigh), a rib, a sesamoid (extra bone 
near the big toe), a phalanx (toe-joint), a temporal bone (skull 
fragment), a metacarpal (finger-joint), and a humerus (upper 
arm); but whether they were human or not was afterwards 
seriously disputed. The reddish liquid was said to contain traces 
of blood material (alkaline hematine). The ashes were said to 
contain phosphoric traces of human flesh ; but it was afterwards 
disputed whether the quantity was more than would naturally 
be found in all saw-dust ashes. 

On Monday, May 17, in view of the discoveries of the police, 
Adolph Luetgert was arrested on the charge of murdering his 
wife. Upon the preliminary hearing he was bound over to the 
grand jury, and then indicted, and after another lengthy hear- 
ing he was refused bail. Commendable promptness was shown 
in the collection of evidence, and the trial began on August 23, 
before Judge Richard S. Tuthill, in the Cook County Criminal 
Court. After only a week consumed in obtaining a jury, the 
opening address was made on August 30. The trial lasted nearly 
two months (till October 21), and such was the general interest 
excited by it that newspapers in middle-sized cities a thousand 
miles distant gave up to it daily two columns of telegraphic news. 
The prosecution was represented by the State’s Attorney for 
Cook County, Charles Samuel Deneen, and by his first assistant, 
Willard Milton McEwen, who conducted most of the cross- 
examinations. The defense was represented by William A. Vin- 
cent and by Albert Phalen. The jury was conceded by all to be 
an exceptionally intelligent one.! 


1A feature of their experience by playing ball, after adjournment, on 
novel in jury-annals, was the permis- a field near by. An unfortunate result 
sion of the court that they should take was that one of the jurors took cold, 
exercise during their long confinement and was threatened with severe illness. 


f 

r 

e 

e 

e 

d 

t- 
ot 

It 
ad 

ver 
but 

hog 


192 32 AMERICAN LAW REVIEW. 


I. What was the fabric of evidence upon which the State based 
its accusation against the husband? 

1. Motive.—It was clearly shown that he was unkind to his 
wife, and regarded her as an incumbrance; he had even inti- 
mated indefinitely an inclination to get rid of her.’ It was also 
proved beyond a doubt that he had shown no sorrow over her 
disappearance, and was wholly indifferent to her fate. He let 
her brother conduct the search for her; he even discouraged 
the efforts that were made; and he did not go to see the police 
until they sent for him, although he knew Captain Schuettler 
personally and had once sought his aid about the loss of one of 
his big dogs.?_ It seems clear that he maintained illicit relations 


with Mary Siemering, the maid,’ and had threatened to take her 
into the factory (where he slept) if his wife made trouble about 
her,‘ and had asked her, after the disappearance, to keep house 


for 


The second trial began on Dec. 14, be- 
fore Judge Joseph E. Gary, the cele- 
brated judge who presided at the trial 
of the anarchists, and ended Feb. 9, 
1898. The defendant had at this trial 
different counsel, Lawrence Harmon, 
Max Joseph Riese, and John Edward 
Kehoe. The evidence at the second 
trial covered substantially the same 
ground as at the first trial; a few 
differences have been noted in the fol- 
lowing pages; but space does not 
suffice to touch upon all, and the evi- 
dence at the first trial is for several 
reasons more satisfactory as the basis 
for a study of the case. At the second 
trial the defendant himself took the 
stand; but his testimony on the whole 
consisted in denials of the more salient 
facts asserted by the prosecution’s wit- 
nesses and in re-enforcing the testi- 
mony to the facts offered by the de- 
fense; and there seems no need of more 
than a few references to its tenor. 

1 By Mrs. Tesch: He had said when 


his wife was at one time ill, that, if — 


he had waited a minute longer before 


Besides this, he at the same time proved his insensi- 


calling the doctor, “the dirty rotten 
beast would have croaked; that he 
felt sometimes “like he could take her 
and crush her.’”? By Mrs. Grieser: On 
one occasion, when he was angry, his 
wife asked what the matter was; he 
told her ** to goand stick her nose in the 
cooking-pot;”’ then he threw a plate at 
the ceiling and broke it, and said, **she 
was no wife for him; she had been 
raised in a pig-sty; she was a wooden 
shoe.’? By Mrs. Feldt: He often said 
that he could not live any longer with 
his wife. By F. A. Schultz: On Sept. 
2, 1896, he saw Luetgert holding his 
wife by the throat and choking her in 
the yard at the chicken-coop. 

2 The defendant claimed that he 
had called up various hospitals on the 
telephone at the time, but, singularly 
enough, without giving his name. He 
did not deny otherwise his failure to 
search for her. 

3 She herself admitted this to the 
police and to the grand jury. 

4 By Mrs. Tosch, Mrs. Feldt. 

5 By Mary Siemering. 
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bility to the situation and exhibited a singular folly by writing 
from the jail to Mrs. Christina Feldt (a rich widow who had had 
money transactions with him and was in some respects a confi- 
dante) a series of amorous letters, in which he spoke of the 
future that now lay before them when he should be liberated. 
These letters may have been insincerely intended merely to dupe 
her into lending more money to him (though they were in this 
only partially successful); but even on this supposition they 
indicated his state of mind towards his missing wife. 

2. Preparations.— On March 11, 1897, he had purchased 
from a wholesale drug house a barrel (373 pounds) of crude 
potash. The barrel stood in the shipping-room of the sausage- 
factory (the head being broken in) until April 24. Onthat day 
Luetgert ordered the smokehouse-helper, Frank Odorowsky, to 
take the barrel down to the basement, break up the lumps, and 
put them into the large middle vat, already described, cautioning 
him at the same time against handling the caustic stuff with the 
bare skin. This he did, ‘* Ham ’’ Frank Levandowsky, another 
employee, being called in to help. The substance in the barrel 


‘‘ burned like fire’’ wherever it touched him, and he had to put 
rags on his hands and in front of his face, and even then 
received several severe burns, the scars of which he showed in 
court. The stuff was placed in three barrels, standing alongside 


of the middle vat. Bialk, the watchman, and Luetgert then 
placed the potash in the vat, connected a hose so as to cover the 
substance with water, then turned on the factory-steam so as to 
dissolve the potash. Here it lay dissolving during the week; 
and on Saturday, May 1 (the day of the wife’s disappearance), 
about a quarter of 9 in the evening, Luetgert, in the presence of 
Bialk, the watchman, again turned on the steam into this vat. 
The steam was kept on, and the vat continued to boil, until 


1 “Beloved dear Christina, * * * 
this is our battle, [and when it is won, ] 
as soon as I can be with you, we will 
have more money than we need. * * * 
Yours forever, true, loving Louis.’’ 
“ Where there is sincere love, there is 
everlasting faithfulness in pleasure as 
well as in trouble, through life until 


VOL. XXXII. 


death. * * * [Ihope] you have for 
me the same trustand belief. * * * 
Your faithful and sincere loving friend 
till death, Louis.”® Mrs. Feldt handed 
over these letters, having experienced 
a revulsion of feeling when it seemed 
to her that he was simply using her as 
a source of funds for his defense. 
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about 3 o’clock Sunday morning, when Luetgert shut it off, and 
(between 3 and 4 o’clock) went up to his room in the office. 
During the meantime the watchman was tending the engine in 
the other building. 

3. Opportunity.— Twice during this period between nine and 
three o’clock, the watchman was absent from his post at Luet- 
gert’s order.'' Shortly after nine,’ he was sent with an empty 
white bottle, as a sample, to a drug store on Clybourn avenue, 
(the going and coming required not less than thirty minutes) to 
get a similar bottle of Celery-Kola compound; on returning with 
it, he found the ordinary passages from the engine-room build- 
ing into the vat-room closed, and he handed the bottle to Luet- 
gert over a wicket-gate at the elevator. Again, shortly after 
ten o’clock, he was sent to the same store with another bottle, 
this time a blue one (Hunyadi water), to be duplicated; the 
drug clerk had this time to be roused from bed, and the trip 
occupied some three-quarters of an hour; Luetgert met him as 
before at the gate and took the bottle, and Bialk returned to the 
engine-room, and stayed there the rest of the night. These two 
bottles did not appear to be needed, and their use, or non-use, 
remained to be explained. The inference from these errands 
was that Luetgert desired for some ulterior purpose to secure 
the watchman’s absence. It will be noticed that it was during 
the watchman’s second interval of absence that Luetgert came 
over (almost directly) to the house and sent little Louis out of 
the kitchen to bed. If Luetgert killed his wife at the vat in the 
basement, after inducing her to go over there with him from 
the house, it could have been done in this secure interval between 
about 10:30 and 11 o’clock ; and it must have been done then or 
not at all.? 


1 The drug clerk corroborated the interval, it seems practically certain 


times of these two errands. 

2 The hours by the clock may, of 
course, have varied slightly from 
these; but the available interval of 
complete secrecy and security could 
not have been less than half an hour 
nor more than three-quarters of an 
hour. At any point of time after that 


that either Bialk would have seen the © 


woman (had she been in the vat- 
room) when he returned with the 
second bottle, or (perhaps) from the 
engine-room would have heard the two 
conversing, and also (perhaps) that 
Luetgert would not have ventured 
upon violence within the possible 
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4. Consummation of the Deed.— Between 3 and 4 o’clock 
in the morning, Luetgert went up to the office, where he was 
found by the watchman about 7 o’clock, when the latter went 
off duty. Luetgert was napping in a chair, his feet on the 
table, his clothes not removed. He told the watchman not to 
let the fire go out, but to keep it banked with the steam at fifty 
pounds (the usual amount for week-day work). During the day 
Luetgert was in and about the factory. At 6 o’clock the same 
evening (Sunday, May 2), the watchman came on duty again. 
He found the hose running into the vat, a chair from the office 
placed facing the vat, the floor covered with a streaky, slimy 
substance (the overflow from the vat) containing little flakes of 
bone, the fire out under the boiler, and ashes in front of the 
furnace. About 4 o’clock on Sunday afternoon, the factory 


chimney had been seen by several persons to be smoking,—a 
singular occurrence for Sunday. On Monday morning early, 
the smokehouse-man, Odorowsky, came on duty, and found the 
same slimy, stinking substance on the floor, and saw also a 
shovel standing near the vat, the blade covered with the slimy 


stuff (having been used apparently to lift out the contents of 
the vat). Alongside of the vat he also saw three small wooden 
doors (from the smokehouse), and a number of gunny-sacks, 
the doors and sacks being wet and slimy, as though they had 
been placed over the boiling vat to confine the steam and 
intensify the boiling. While Odorowsky was there, Luetgert 
knocked out the stopper of the vat,’ and then Odorowsky, 
under Luetgert’s direction, cleaned into the sewer-opening (in 
the basement) all that he could of the sticky, slimy liquid on 
the floor, scraped up the more solid stuff into a barrel, and 


hearing of Bialk. On the other hand, 
a half-hour’s interval was ample time 
for the killing, since the process (as 
the traces in the vat indicate) need 
have involved only a choking or knock- 
ing down and then a placing of the 
entire body, the clothes still upon it, 
in the boiling potash. 

If it should be asked why he should 
contrive two fictitious errands, the 
answer is that he may have intended 


to do the killing during the first, but 
then recollected that Louis was still 
at the circus and would inquire for his 
mother on returning. 

1“He was mad,” ‘*He never 
looked so wild as he did that Mon- 
day,’’ said the helper; the inference 
being that he was disappointed be- 
cause the potash had not disposed of 
everything. 
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dumped it near the fence by the railroad track; he then carried 
out what remained and buried it in the yard,— all as dictated to 
him by Luetgert. On the same morning, another man, at Luet- 
gert’s orders, hauled out the ashes from the furnace and dumped 
them into the street; and it was at the supposed locality of this 
deposit that the bones and corset-steels already spoken of were 
later found. From the vat were afterwards obtained, as already 
described, the two rings and the other bones. A large pocket- 
knife, handed to Mrs. Feldt by Luetgert when arrested, was 
found to contain, when tested microscopically, traces of flesh 
and blood on the grooves at the edge. 

5. Guilty Suppression of Evidence. — From various quar- 
ters came indications of Luetgert’s anxiety to suppress all 
accounts of his doings on this Saturday night and Sunday. (1) 
He sent the watchman, Bialk (as we have seen) away from the 
factory upon two errands, apparently fictitious. Moreover, after 
he heard that the police had been talking with Bialk (May 14), 
he went to the house of the latter (then in bed with pretended 
illness; an officer being concealed under the bed), upbraided 
him with talking to the police, and asked what they had found 
in their search; when he was told they had found nothing, he 
said, ‘* That is good; you and your son can go to work for me 
soon, when I start up the factory.’’ (2) When Odorowsky 
cleaned the floor on Monday morning, he said, ** What the devil 
have you been doing here? ’’ and Luetgert answered, Don’t 
say anything about it, Frank, and I will see that you have a 
good job as long as you live.’’ (3) On Saturday, May 15, he 
went to the saloon of a friend, near by, and talked with Mrs. 
Tosch, the proprietor’s wife, about the efforts of the police. .He 
said, ‘‘ If you know of anybody that saw anything, tell me.” 
She said that Charlie Maeder, his engineer, was telling of the 
Sunday smoke from the chimney. Then he told her to tell the - 
engineer to say nothing about the smoke; and later in the day 
he came back and tried to induce Mr. Tosch to go across the 
street to the dance-hall and get the engineer away, so as to stop 
his talking to the police about the smoke. Subsequently this 
same Maeder disappeared, and at the time of the trial was 
known to be in Germany; the inference being that he knew, or 
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was supposed by Luetgert to know, too much about the smoke, 
and perhaps about other things. (4) He showed the utmost 
reluctance to allow the aid of the police to be called in, and 
falsely told his two brothers-in-law that he had hired detectives. 
(5) He gave different versions of his wife’s reasons for leaving, 
which, though they were rather mere opinions than assertions of 
fact, were nevertheless inconsistent. (a) He told his brother- 
in-law, Bicknese, that he thought she had gone off, perhaps 
to Bicknese’s house, but that she had showed no signs of 
losing her mind; (2) then, a few moments later, he said that 
she might have gone off with another man; (c) on May 15, he 
first advanced the theory that she had ‘* got crazy’’ and wan- 
dered off; this was said to the police captain, and he explained 
that he had not reported the disappearance because he thought 
she might come back and he did not want the disgrace of 
notoriety. 

Thus, the main points of the case made out by the State were 
as follows :— 

1. The improbability of a voluntary desertion by Mrs. Luet- 
gert; and, in particular, the impossibility of discovering any 
trace of the living woman ; 

2. The presence about the premises of the apparent remains 
of her body; 

3. An ample motive in the husband for getting rid of her; 

4. Asuitable opportunity for him, and for him only, to do this; 

5. Operations by the husband about the factory, consistent 
only with some unusual deed, and corresponding to the mode of 
destruction indicated by the traces of the body; 

6. Conduct of the husband indicating a guilty consciousness. 

II. How were these cumulative items disposed of by the 
defense ? 

1. Improbability of Voluntary Desertion.—The refutation 
of this was attempted in two ways: (a) By evidence that Mrs. 
Luetgert (a’) had often and recently expressed an intention 
to leave her husband, and (a”) had shown signs of losing her 
mind; (4) By evidence that she had been seen alive early in 
May (7. e., after the disappearance from home), near Kenosha, 
in Wisconsin, about forty-five miles from Chicago. 
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(a) This evidence was given by six witnesses. If their testi- 
mony could be fully believed, it is not too much to say that it 
should have created such a fair probability of her voluntary 
departure as would almost justify a jury’s reasonable doubt; for 
she was said (at least by Mary Siemering)! distinctly to have 
planned going off and concealing herself in some distant town as 
a servant.2, There were, however, several reasons for distrust- 
ing it completely. (1) None of these persons, singularly enough, 
had come forward to inform or had disclosed in any way these 
utterances of Mrs. Luetgert until the time of trial,— either dur- 
ing the two weeks that the police were dragging the river and 
the newspapers discussing the disappearance, or when their 
friend Luetgert was arrested, or during the two long preliminary 
examinations; their recollection, in short (itis difficult to doubt) 
had the suspicious appearance of being forced or manufactured 
for the occasion. (2) The two suppositions, that she was delib- 


erately concealing herself, and that she was wandering about 
insane, were somewhat inconsistent; moreover, both were incon- 
sistent with Luetgert’s suggestion to her brother that she had 


gone off with another man. (3) The probability that she would 
be sitting in a wrapper and slippers, reading, a few moments or 
hours before so momentous a step, would be small. (4) The prob- 
ability that, after such planning, she would, nevertheless, go off 
equipped only with wrapper, slippers, and shawl,® would be also 
decidedly small. (5) The probability that she would go off at 
all by midnight, when there was no obstacle whatever to her 
departure in the daytime, would be slight. (6) The probability 
that the wife would remain in hiding and let her husband hang 
for her murder would be also exceedingly small. (7) This sup- 


1 Mary Siemering originally told a 
great deal that was damaging to the 
defendant; but she retracted most of 
it on the stand, and seemed altogether 
an unreliable witness. 


5 Both Luetgert and Mary Siemering 
told the police that these only were. 
missing. As to money for a journey, 
she certainly had no more than $80; 
but whether she could have had this 


2 The defendant also spoke, at the 
second trial, of express assertions by 
her, on the night of the disappearance, 
of an intention not to stay and witness 
their pecuniary ruin and disgrace. 


much, or any at all, was so open to 
dispute that no argument can be 
founded on the state of her purse. 
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posed plan to go off and hide was inconsistent with the Kenosha 
story, next described, the theory of which was that she was 
apparently making for a farm owned by Luetgert himself. 

(b) The so-called Kenosha alibi was supported by six wit- 
nesses (one of whom had known Mrs. Luetgert personally) ; 
these persons saw a strange woman in that region on May 3, 4, 
5 and 9, whom they thought was Mrs. Luetgert. But (1) the 
only identification (except of the one person above) was by a 
tintype picture taken several years before ; (2) some or all of the 
identifiers seemed clearly to have expressed at other times dis- 
belief in the identity, and in two instances at least there was 
evidence of deliberate falsifying; (3) they differed materially 
as to the description of the strange woman;! (4) eight other 
persons who had seen the same strange woman denied her like- 
ness to Mrs. Luetgert; (5) if she was at Kenosha, it was appar- 
ently because there was there a farm owned by Luetgert, which 
she would naturally seek if she had chosen to come that way at 
all; but there was no evidence that she ever turned up at 
the Luetgert farm. 

The Kenosha alibi, in short, was a claim too fragile and sus- 
picious to be given much weight, if any, at least in the face of 
such circumstances as the rings in the vat.? 

2. Presence of Traces of the Body.—These traces, as we 
have seen, were (1) two rings, stuck together, one marked «+ L. 
L.’’; (2) a number of bone fragments, corset-steels, a rag, a 
long hair, etc.; (3) a slimy substance, etc. The last would 
indicate the presence of a body of flesh and blood; the second 
would mark it as human and female; the first would identify 
it as Louisa Luetgert’s. All these indications the defense 
strenuously disputed. 

(1) There was only one way of explaining away the cohering 
rings, 7. e., that they had been caused to be made and then 
placed there by some implacable enemy of Luetgert’s,— either 


1QOne said that she was a blonde 2 At the second trial the Kenosha 


and wore a sailor hat; another, that alibi was abandoned, and an alibi at 
she had black hair and eyes and wore 
a slouch hat. 


various other places was put forward. 
The above testimony is typical of all of 
these efforts. 
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by one of the police when searching, or by one of the employees, 
or by one of the persons who gained access on the day of the 
sheriff’s sale, May 11.1 Numerous considerations make such a 
supposition improbable in the uttermost, if not humanly impos- 
sible; these will easily suggest themselves, and it would here 
take too much space to analyze them.” 

(2) The identification of the bones as human or as female, 
and of the blood and phosphorous traces, was contradicted by 
several anatomical and chemical experts. Of the directly oppos- 
ing testimony on this point, it must suffice to say, that the 
witnesses on both sides were reputable and competent, and that 
some of the witnesses on each side were more or less shaken 
on cross-examination.* That any of the bones were fully proved 
to be human, it is hardly possible to assert; yet it certainly was 
not made out (nor even, perhaps, seriously claimed ) that they 
could not be human. The identification of the corset-steels and 
the human hair was not laid open to doubt; the difficulty here 
(as also for the strings, leather, and cloth) was that they might 
perhaps have come from other sources than a dead body. 

(3) The slimy substance, and the other refuse, it was sug- 
gested, came from the soap-making process described below. 

3. Motive.— Witnesses were brought to disprove the ill- 
treatment of his wife by Luetgert; but they spoke merely of 
never having seen such behavior, and the prosecution’s showing 
(it must be said) was not otherwise shaken. 

4. Opporiunity.— This was disputed in two ways. (a) Little 
Louis Luetgert spoke of waking and hearing near at hand a 


1 It is true that there is a second 
possibility, viz.: that the woman had 


8 The incident simply illustrated. 
anew the failure of our modern sys- 


thrown the rings herself into the vat 
before leaving; but this does not seem 
worth considering. 

2 Two only, as illustrations, may be 
suggested: (1) The miscreant must 
have divined exactly where to place 
the rings so as to harmonize most 
closely with the other facts then quite 
unknown; (2) the maker of the rings 
must have been a confederate in a 
conspiracy, else he would have come 
forward and informed. 


tem of expert testimony; that failure 
resulting, be it noted, not from any in- 
herent uncertainty in the subject nor 
in skilled testimony as such, but in the 
marshaling of opposing experts, each 
of them subjected to the suspicion of 
partizanship; the result being that the 
helpless layman is forced to regard 
them merely as units to be set off one 
against the other. 
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‘‘yustling,’’ late in the night of May 1, and the voice of his 
mother, answering his call, said ‘It’s me.’’ But this story had 
never once been told before by him, even at the preliminary 
examinations; and, as the boy had been meanwhile in the cus- 
tody of the defence, this afterthought of his can hardly be 
treated as valuable. (%) The presence of Bialk, the watchman, 
in the engine-room all night, was argued as negativing any real 
opportunity for the crime. But (1) Bialk was absent long 
enough to allow its commission; (2) after the body had been 
put into the vat, there was nothing for him to see; (3) Luetgert 
would not have been deterred by the fear of Bialk’s intrusion, 
for Bialk, like the other employees, was evidently too much 
afraid of Luetgert to take such a liberty.! 

5. Operations at the Vat.— That a solution of potash had 
been prepared in the vat, and that Luetgert had gone through 
a process of boiling something, and then disposing of it, was not 
denied. The explanation offered was that he had been trying 
to make a quantity of soft-soap, preparatory ‘to a thorough 
cleaning of the sausage-factory in order to make a good impress- 
ion upon possible purchasers or lenders of money. William 
Charles, Luetgert’s brother-in-law and business agent or partner, 
testified fully to this plan. According to his story, the potash 
bought for this purpose in March had not been used, because the 
pending negotiation for the sale of the factory fell through ; and 
the plan was again thought of when there seemed a new prospect 
of raising money. During all this time the potash was left 
plainly in view in the shipping-room. The undertaking of soap- 
making was left until the night-time because during the day 
Luetgert was too busy in looking after his business and trying 
to raise money. There was no attempt to conceal the process, 
and Bialk and Odorowsky were called in to help. The additional 
material required consisted of three barrels of grease or tallow 
and one barrel of refuse meat and bones; these Charles himself 
had seen Luetgert put into the middle vat, where the potash 
was, about 7p. m. on Saturday, May 1, and Adolph Elandt, an 
hostler (still in Luetgert’s employ ), testified to taking the barrels 


1 By Bialk: ‘*I haven’t done it Mr. Luetgert saw me, I would have 
[i. e., looked in on him] because, if got something.” 
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out of the icehouse and placing them alongside the vat about 7 
a.m. on the same day.!. The soap-making, however, had failed, 
the grease all coagulating in one mass and the tallow in another; 
so that the mixture was useless, and the material was therefore 
cleaned up and thrown away.? 

It is important at this point to appreciate the relation of this 
plausible story to the rest of the case. (a) If the story were 
false, and no soap-making had ever been attempted, the defence 
was without strength at any one point. All the most sinister 
interpretations of the extraordinary process of Saturday and 
Sunday pressed irresistibly for immediate acceptance. They 
could mean nothing but murder; and with the other evidence 
they seemed to leave no room for doubt. (b) Suppose, on the 
other hand, that the soap-making story were true. It would 
still be not impossible that the soap-making had been undertaken 
as a mere cover for the murder, and that the body, the grease, 
and the sausage-refuse had been boiled together. Nevertheless, 


the soap-making once assumed as a fact, the case of the prose- 
cution was decidedly weakened. The whole boiling process and 
the preceding preparations were open to an innocent explana- 


tion; the Sunday smoke and the subsequent disposal of the 
refuse were perhaps natural enough; and the slimy stuff, the 
reddish liquid, and some at least of the bones were possibly 
accounted for; while the uncertainty as to the nature of the 
other bones was emphasized, and demanded fairly to be solved 
in favor of the accused. The only fact of the process remaining 
wholly unexplained by this theory was the presence of the rings 
in the vat. This, to be sure, with the other evidence, might well 
go for proof; but one at least could not quarrel with those who 
would in that situation find their minds in suspense and give the 


1 Three witnesses testified to this inconsistent with the hypothesis that 


man’s having originally denied all 
knowledge of the affair. Moreover, 
Odorowsky and Levandowski, the reg- 
ular men about the factory, did not 
remember seeing Elandt in the base- 
ment at any time on that day. 

2 This theory was further supported 
by expert testimony that the various 
traces found on the premises were 


a human body had been boiled there, 
but were consistent with the soap- 
making theory; and upon this issue, 
and its details, another hopeless con- 
flict of testimony arose. Much burn- 
ing, boiling, and testing was done; 
and two grewsome experiments with 
human bodies were conducted in the 
self same middle vat of the basement. 
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accused the benefit of the doubt. Thus, in short, if the soap- 
making story were false, the accused’s case (it would seem) was 
left hopelessly weak ; while, if it were true, his case, though not 
clear, was perhaps entitled to the benefit of a reasonable doubt. 
In this way the soap-making story may be said to have formed 
the crucial element in the case. 

Was it to be believed? There were numerous objections to be 
made to it,— some slight, some grave, some fatally significant. 
(1) The story was not advanced at the time of his arrest or at 
either of the preliminary hearings, when it would have been 
natural to clear himself by it. Moreover, neither Bialk nor 
Odorowsky, the helpers, were told of the purpose of the process, 
though it would have been natural to explain to them at the 
time; nor was any one else told, except (as alleged) Charles. 
In short, it bore the appearance of an afterthought. (2) If the 


purpose of the process was so innocent, why should Luetgert 
take the depths of the night, stay close by the vat till 3 in the 
morning, and then sit in his chair, fully clothed, until daylight? 
That he was too busy in the daytime looking for money not only 


does not explain all this, but was not true, for he was proved 
by his own witnesses to have been about the factory all day 
Sunday, when the factory was idle. (3) If the purpose was in- 
nocent, why was he so anxious that Charlie Maeder should say © 
nothing about the Sunday smoke, and why did he not explain, 

as was natural, to Mrs. Tosch, that his soap-making had re- 
quired an extra fire on that Sunday? (4) If the purpose was 
innocent, why did he send Bialk away from the basement upon 
two needless errands?’ (5) If the purpose of the potash was 


1 The Celery-Kola compound may 


was explained that these bottles had 
indeed have been desired for some ill 


been used and then fraudulently re- 


turn; but the nature of it was not ex- 
plained; moreover, why Were not both 
commissions, if genuine, given to Bialk 
for a single errand? The Hunyadi- 
water errand was, in itself, natural 
enough, for Luetgert was accustomed 
to use it; but it was shown that he 
had already a stock of thirty filled bot- 
tles at his disposal in the factory; and 
why should he send out for one? It 


filled with water from his pump, to be 
palmed off upon retail customers at 
his store; but this explanation only 
suggests that a man who will so cheat 
his customers will not hesitate to man- 
ufacture evidence. Moreover, he did 
not drink the Hunyadi water after all; 
why not? It was said that the drug- 
gist had sent him the wrong brand of 
Hunyadi water; but it did not appear 
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this soap-making, why did he tell the selling clerk of Lord, 
Owen & Co., that the potash was an order on commission for 
another person? (6) Why was any soap-making needed, when 
the factory, so far as appears, was sufficiently clean?! (7) If 
cleanliness was so persistently in his mind, why did he leave 
such a mess in the vat for two weeks? And why, when the 
soap-making failed, did he show no further attempts to carry 
out his important project of cleaning the factory? (8) Why, 
before making soap, did he not take pains to learn more exactly 
the conditions of the process, and why did he proceed in a way 
which his own soap-making experts declared could never have 
produced good soap? What could have made him suppose that 
refuse meat and bones were essential to the process? Why did he 
apparently shovel out some of the bones after the failure, and 
burn them in the smoke-house? And if there were separate 
masses of grease and tallow (said by Charles to have been 
formed), why did they appear to Odorowsky as a slimy stinking 
substance permeating the whole liquid? (9) What moved Luet- 
gert, if preparing for soap-making, to purchase and boil down 
enough potash — 378 pounds — to make, as his own expert ad- 


mitted, from 1,600 to 2,000 pounds of soft-soap,?— enough to 
clean the factory several times over? (10) Why, should he 
wish to be his own soap-maker, when there were at hand in his 
grocery-shop many cases of hard soap, and several boxes of 


soapine and scrubine, equally suited for his purpose? (11) 
Why should he proceed in his own way clumsily to make soft- 
soap (if soft-soap he must have) at an expense of $15 for potash 
and something more for his fuel and salable grease, when with 
less money he could have bought at $1 a barrel enough soft-soap 
to answer his supposed purpose? (12) Finally, it was apparently 
impossible that he could have tried at all to make soap, because 
there were no barrels of grease in his basement on the evening of © 


that the difference was enough to 
cause him to reject it. 

1 By Odorowsky: “I cleaned the 
basement pretty nearly every day, 
good and clean;’’ cleaning was a reg- 
ular part of his work. The deputy 
sheriff foreclosing on May 4, was sur- 


prised to find a sausage-factory so 
clean a place. 

2 By another witness for the de- 
fense, 800 pounds; by a witness for 
the prosecution (a foreman of Armour 
& Co., making 100,000 pounds of soap 
daily), one and a half tons. 
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May 1, and there never had been during any one week since 
March more than half a barrel. This was proved by Albert 
Brinkhoff, the teamster of Lester & Co., fertilizer-makers, who 
had acontract with Luetgert for all the grease (tallow) and bone 
product of the sausage factory. Until March, when the factory 
shut down, this man had come every day for the grease and 
bones, which were left in barrels in the basement; but after 
that date he called only every Saturday, getting now only as 
much weekly as before he got daily. On no Saturday had he 
taken away more than 70 pounds, and on Saturday morning, 
May 1 (the day of the supposed soap-making ), at his usual call, 
he had taken away all that then remained,— about 66 pounds of 
grease (tallow) and 115 pounds of bones.’ It was thus im- 
possible that there could have been three barrelfuls (about 800 
pounds) in the basement on Saturday evening.? This fact, it 
would seem, disposed fatally of the soap-making explanation, 
and put it, out of the case as not merely an improbability, but 
an impossibility. 

6. Guilty Conduct.— The answer to this evidence was simply 
a denial of some of the assertions and an impeachment of the 
witnesses. The accused’s disinclination to report his wife’s dis- 
appearance was ascribed to a wish to avoid the notoriety and 
disgrace of publicity.* But it must be said that the evidence 
adduced by the prosecution remained substantially undisturbed 
and unexplained. 


1 Two ex-employees of Luetgert day, May 3, two days after the disap- 
also testified that there had never been pearance, Luetgert had consulted him 
a full barrel of tallow accumulated be- about his pecuniary troubles, and inci- 
fore the weekly removal. Odorowsky dentally mentioned that his wife had 


and Lewandowsky, who had put the Jeft him; Mr. Goodrich agreed with 


potash near the vat, saw no tallow 
or bones there on Saturday, May 1. 

2 In surrebuttal it was shown that 
there did exist in the icehouse a quan- 
tity of fine tallow used in making sau- 
sages; but it was of a quality which no 
one could be conceived of as wishing 
to waste in the manufacture of coarse 
soft-soap. 

3’ Mr. Goodrich, a member of his 
counsel’s firm, testified that on Mon- 


him that it was better not to make the 
matter public, as it would prevent his 
raising money on his property. But 
this seems a slim reason for such se- 
crecy; for if the wife was in fact miss- 
ing when it came to requiring a release 
of dower, all the previous concealment 
would avail nothing. 

On the second trial, the defend- 
ant gave much time to explaining that 
his pecuniary troubles prevented him 
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On October 21st, after deliberating for sixty-six hours, the 
jury were unable to agree, and by consent were discharged. 
They stood nine for conviction and three for acquittal. On 
February 9, 1898, the second jury brought in a verdict of guilty, 
fixing the sentence at imprisonment for life. This sentence was 
explained as due to no doubts of guilt, but to scruples as to 
capital punishment. 

Looking over the case as a whole, the prosecution may be said 
to have presented a thorough array of significant circumstances, 
covering all the chief avenues of inference, and amounting in 
combination to an irresistible prima facie case. The only weak- 
nesses of the prosecution were (so to speak) accidental ones, not 
inherent in its case nor essential to its argument; for the incon- 
clusiveness of the Schimicke girl’s story, and the uncertainty 
resulting from conflict of the osteological and chemical experts, 
which seemed at the time to be a serious reverse for the prose- 
cution, yet in truth are seen, upon a survey of the whole case, 
to concern only two subsidiary and non-essential circumstances. 

The case of the defense was in itself a weak and unsubstantial 
one, except for the soap-making story and the plan of desertion, 
which were prima facie elements of great intrinsic weight. The 
real achievement of the defense, however, consisted in its deter- 
mined attack all along the line, opposing every accusing circum- 
stance by some answer or other, however weak. The result was 
a noise and smoke of general conflict, and an appearance of real 
balance of forces and uncertainty of issue,while a close observa- 
tion, after the smoke had cleared away, seemed to show that 
there never had been any real equality of forces and that at 
most points the opposing movement could hardly be described as 
more than a feint. 

It was, perhaps, this general and vigorous attempt to give 
battle all along the line which marks the trial out for prominence 
among others of its class. It belongs, to be sure, to those cases 
in which the evidence was entirely circumstantial: but so many of 


from spending time in the search. ness showed (if believed) that the 
This led to a refutation from aformer defendant was an unscrupulous swin- 
bookkeeper, whose testimony to the dler of the deepest dye; this testimony 
frauds and falsifications in his busi- of course was attacked as false. 
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the supposed circumstances depended upon conflicting testimony 
that it is impossible to settle upon the data of inference without 
assuming that one or the other set of witnesses spoke falsely. 
It is therefore not a pure case of circumstantial evidence. In 
difficulty of solution as a problem and in perennial capacity for 
difference of opinion, it can never compare with the famous cases 
which will forever interest the student,— such trials as that of 
Captain Donellan, of Tutor Monson, of Canning the impostor, 
of Cadet Whitaker, of Miss Borden. The cool, grim, unique 
method of the supposed uxoricide; the choice by fate of a sau- 
sage-factory as the locality of the crime; the cellar, the vats, the 
potash, the slime ; the imagined picture of the husband stirring 
at midnight the caldron in which his wife slowly seethes to jelly; 
and the curious responsiveness of the sausage-market to the 
repulsive though unfounded suspicions of potential adultera- 
tion, — these features, to be sure, were at least distinctive, and 
served to give the case current notoriety ; but they do not con- 
tribute to place it among the great problems of circumstantial 
evidence. 
Joun H. Wiemore. 
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THE POWER OF THE PRESIDENT TO SIGN BILLS 
AFTER THE ADJOURNMENT OF CONGRESS. 


On four occasions, at least, in our history, the question has 
been discussed whether the President can sign bills, Congress 
not being in session. 

Before attention is called to them, it should be mentioned that 
the practice prior to the presidency of General Jackson was for 
the executive and legislative branches of the government to co- 
operate for the purpose of disposing of all bills before the 
adjournment of Congress. 

Joint committees of Congress informed the President that the 
Houses were ready to adjourn unless he had further communica- 
tions to make to them — and notification of the signing of bills 
was one of the usual communications — or the President gave 
the Houses information that he had approved the several bills 
presented for his signature.!' Rules also were adopted by Con- 
gress not to send bills to the President on the last day of the 
session .? 

Under this custom it was difficult for the question now under 
consideration to arise, but the practice itself indicates that the 
fathers considered that everything necessary to the enactment 
and approval of laws must be perfected before the adjournment 
of Congress 


Monroe PRECEDENT. 


In 1824 President Monroe on the last evening before the close 
of the session omitted by inadvertence to attach his signature . 
to one of the forty or fifty bills submitted to him on that 
day, and on June 10th the Cabinet discussed the question 
whether he could then sign it —Congress having adjourned. 


1 Annals of Congress, May 8, son introduced the ‘ pocket veto,” 8 
1822, March 3, 1823, May 27, 1824; 8 Memoirs of J. Q. Adams, 230. 
Memoirs of J. Q. Adams, 104. Jack- 2 7 Memoirs of J. Q. Adams, 233,234. 


POWER OF THE PRESIDENT TO SIGN BILLS. 209 


Wirt, the Attorney-General, thought that as the President had 
examined the act for signature and it had been announced to the 
Congress that he had signed it, he might sign it and date it as 
of that time, nune pro tunc. 

John Quincy Adams, the Semetany of State, thought the 
President could sign after adjournment, as nothing in the con- 
stitution required him to sign bills while Congress was in ses- 
sion.! It appears that Wirt also took this view, but Calhoun, 
the Secretary of War, maintained that a uniform practice had 
established a practical construction of the constitution and that 
this made the law. Adams rejoined that this practice had 
merely grown out of the precedents in the British Parliament, 
but that the principles were different, the king being a constitu- 
ent part of the Parliament and no act of Parliament being valid 
without his approbation,? whereas the President was not a con- 
stituent part of Congress and its acts might be valid as laws 
without his signature. ‘* The President,’’ says Adams, ‘* seemed 
to be afraid of the captious and caviling spirit of the times and 
that there might be misapprehensions of motives’’ if the act 
should be signed in the manner suggested by Wirt, and it does 
not seem that he was in the least impressed by the argument 
that he could sign the bill as of the date of this discussion. 
The next day Adams inquired at Cabinet whether the unsigned 
act was not law without the President’s signature, as in this case 
the adjournment, though it took place within the ten days, did 


1 The language of the constitution same shall be a law in like manner as 
is:— if he had signed it, unless the Con- 
‘Every bill which shall have passed gress by their adjournment prevent 
the House of Representatives and the its return, in which case it shall not 


Senate, shall, before it become a law, 
be presented to the President of the 
United States; if he approve, he shall 
sign it, but if not, he shall return it 
with his objections, to that House in 
which it shall have originated, who 
shall enter the objections at large upon 
their journal and proceed to recon- 
sider it. * * * If any bill shall not 
be returned by the President within 
ten days, Sundays excepted, after it 
shall have been presented to him, the 
VOL. XXXII. 


be a law.”’ 

2 It may be well to bear in mind 
that laws have been passed in England 
to which no royal assent was given, as 
for example, during the Common- 
wealth, the restoration of Charles II, 
the resolution of the Lords and Com- 
mons that the crown should be offered 
on the abdication of James II to Will- 
iam and Mary, etc. (1 Anson’s Law 
and Custom of the Constitution, 284.) 
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not prevent the return, because the return with objections had 
not been intended, and it had been announced to the House that 
it had been signed. ‘* Wirt thought, nevertheless,’’ says Adams, 
*¢ that the act was not law, and so the President decided.’’ ! 

Adams succeeded Monroe in the Presidency and so far from 
acting on his own theory of the constitution in this respect, he 
took infinite pains to be in attendance at the close of a session 
of Congress to sign bills, sometimes remaining as late as two 
o’clock in the morning.” 


LiNncoLn PRECEDENT. 


At last President Lincoln ‘ broke the spell of usage,’’ as the 
Court of Claims expresses it, by signing the Captured and 
Abandoned Property Act on March 12, 1863, eight days after 
the adjournment of Congress. At the next session of Congress 
the Judiciary Committee of the House was instructed to inquire 
and report by what authority this was done, and whether in its 
opinion the act in question was in force. A part of their report 
deserves to be quoted :— 

‘* The committee are informed that in the great press of busi- 
ness immediately preceding the adjournment of Congress on the 
4th of March, 1863, the act which is made the subject-matter of 
this inquiry by the resolution of the House was passed to the 
Secretary of the Treasury for examination, as it related particu- 
larly to his department. It did not reach the President again 
until after the adjournment of Congress, when it was approved 
by him under the belief that the last clause of the section of the 
constitution above quoted was designed more especially to pre- 
vent Congress from enacting laws without the approval of the 
executive which might be done by the passage of bills by the 
two Houses followed by an adjournment before the President 
could examine and return them, were it not for the declaration - 
that in such cases the bills shall not become laws, and did not 
relate to cases wherein the President should approve bills sent 
to him by Congress within ten days, even though an adjourn- 
ment should occur before the return of the bills. That there is 


1 6 Memoirs of J. Q. Adams, 379, 27 Memoirs of J. Q. Adams, 233, 
381. 234. 
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force and plausibility in this position a little reflection will dis- 
cover to any mind, but the committee cannot receive it as a 
correct interpretation of the constitution. 

«*The ten days’ limitation contained in the section above 
quoted refers to the time during which Congress remains in 
session, and has no application after adjournment. Hence if 
the executive can hold a bill ten days after adjournment and 
then approve it, he can as well hold it ten months before ap- 
proval. This would render the laws of the country too uncer- 
tain and could not have been intended by the framers of the 
constitution. The spirit of the constitution evidently requires 
the performance of every act necessary to the enactment and 
approval of laws to be perfect before the adjournment of Con- 
gress. 

‘‘The committee therefore conclude that the act referred to, 
approved March 12, 1863, is not in force, and in this conclusion 
the committee are unanimous.”’ 

The House merely ordered this report printed and referred to 
the Committee on Ways and Means, and it has been contended 
that this inaction indicates that a majority of the members did 
not agree with the committee.?, But what could the House do? 
To introduce a bill repealing the alleged act would have implied 
that it was valid. To bring in a resolution declaring it inopera- 
tive would have been a usurpation of judicial functions. The 
report was doubtless sought for the information of the House 
and for its guidance in legislating anew on the same subject, 
and, probably also for its influence upon the executive branch 
of the government. Asa matter of fact a bill was passed at 
this very session which is considered a practical re-enactment of 
the measure in question.® 

The Court of Claims holds that the act approved March 12, 
1863, has been recognized by the Supreme Court of the United 
States as an existing statute, because, it argues, that court in 
passing upon claims arising under it would have been bound to 


1 United States v. Weil, 29 Ct. his separate opinion in United States 
Clms. 528 529. v. Weil, 29 Ct. Clms. 549, and by Mr. 

3 Id., p. 529. Bancroft Davis in his notes to Miller 
* So stated by Richardson, C. J.,in on the Constitution, 187, 188. 
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take notice of its invalidity if not adopted according to consti- 
tutional requirements, though, as it admits is the case, the point 
was never raised by any party litigant. 

This act, however, is valid on its face, unless one’s attention 
is called to the fact that in 1863 Congress held what is known 
as the ** short session ’’ ending on the 4th of March. The Su- 
preme Court would not go out of its way on its own motion to 
detect the unconstitutionality of a statute. It would not do so 
at the instance of a volunteer. The point must be raised ina 
proper case by one whose rights are affected by the statute 
attacked. 


CLEVELAND PRECEDENT. 


It is still fresh in the public momory how Representative 
Willis of Kentucky, who afterwards became our minister to 
Hawaii, urged President Cleveland in March, 1887, to sign the 
River and Harbor bill after the adjournment of Congress. That 
bill had been prepared in the committee of which Mr. Willis was 
chairman, and after its passage through both Houses, was sent 


to the President in the last days of the session. It was Mr. 
Cleveland’s practice to take ample time for the consideration of 
such matters and, unlike his predecessors, he refused to go to 
the capitol at the end of a session of Congress to expedite the 
passage of bills by attaching his signature to them as they 
were passed. It was on this occasion that the Lincoln prece- 
dent as well as a number of judicial decisions, was called to 
Mr. Cleveland’s attention by Mr. Willis, who prepared an able 
brief on the subject. It was, however, announced at the time, 
and there can be no doubt of the correctness of the report, 
that Mr. Cleveland had taken the advice of Mr. Garland, his 
Attorney-General, on this subject, and concluded he was with- 
out power to sign the bill. It is understood that Mr. Garland 
based his opinion solely upon the ground that the President was 
a part of Congress in this respect and that his participation in 
legislation necessarily lapsed with the adjournment of that body. 

A thoughtful journal, commenting upon the matter at the 
time, declared that ‘* it would be anomalous, if not unjustifiable, 
for a President at this late day to assume the possession of a 
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power which was not supposed to inhere in his predecessors 
during a period covering almost a century.’’! 

It yet remained for the courts, however, to determine whether 
if the President should assume such a power, the act of Con- 
gress so signed would be considered as adopted in accordance 
with constitutional requirements. In April, 1894, this question 
came before the Court of Claims in the case of the United 
States v. Weil.? 


Toe Wei Case. 


An award had been made in favor of Weil by the umpire of 
the United States and Mexican Claims Commission under a treaty 
of 1868. The money had been received by our Secretary of 
State but it had remained in part undistributed because charges 
had been made by Mexico that the award had been obtained in 
whole or in part by means of fraudulent testimony. Finally 
Congress conferred judicial power upon the Court of Claims to 
determine this fact and directed that if it should be decided in 
the affirmative the money in the hands of the Secretary of State 
should be returned to Mexico. It was contended among other 
things that this act was inoperative because it was approved on 
the 28th day of December, when Congress was not in session, 
both Houses having adjourned by concurrent resolution on 
December 22d, 1892, to January 4, 1893. 

The Chief Justice who agreed that this particular act was 
valid — it having been approved during a ‘* recess ’’ of the same 
Congress in which it was enacted — declined to express an opin- 
ion upon the question, which was not involved in the case, 
whether or not the President could attach his signature to bills 
after the expiration of Congress. But to this length the court 
itself went. The court based their decision upon the Lincoln 
precedent, the act in that case having been, as they maintained, 
recognized and administered by the legislative, judicial and exec- 
utive departments as an existing statute. The Weil decision 
seems to require the President’s signature to be attached (if he 
signs after adjournment), within the ten days mentioned in the 
constitution, because the precedent goes no further than this. 


! The Nation, March 10, 1887, p. 197. 2 29 Ct. of Clms. 523. 
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But if this be a correct limitation it must be gathered from the 
general intent of the framers of the constitution, as the ten-day 
clause itself relates solely to the time when Congress is in 
session. 

The contention of the Chief Justice that the President can sign 
bills during what is known as a recess, but probably cannot do 
so after the expiration of the Congress, is based upon a singular 
view of his relations to the legislative branch — that he is a part 
of the legislative power of each separate Congress, and if it is in 
existence, though not in session, he may sign its bills. 

The view generally taken by the writers on our public law is 
that the arrangements of our constitution with regard to the 
passage of Federal statutes make the President a part of the 
legislative authority. 

Pomeroy says that in assenting to laws ‘‘ the President legis- 
lates. His affirmative or negative decision is a step in the pro- 
cess of creating and not of executing laws. By virtue of the 
various provisions of the constitution, the Congress is, in fact, 
though not formally and in terms, composed of three distinct 
bodies, President, Senate, and House of Representatives, and all 
must concur, with the single exception, just noted, that a two- 
third vote of both branches avails against the dissent of the 
executive,.”’ 

It would seem to follow from this that if the Congress is not 
in session the President’s signature would not be an official act, 
and it would make no difference whether the legislative branch 
had taken a vacation for ten days or ten months. 

As regards the necessity of signing within a certain period 
there are some State decisions. In Georgia it was held under a 

constitutional provision on this subject substantially like that of 
the Federal instrument that a bill signed by the Governor more 
than two months after the adjournment of the legislature was 
invalid, though it would have been otherwise had he signed within 
the number of days fixed by the constitution for signing during 
the session.” 


1 Constitutional Law, Secs. 174, 2 Solomon v. Commissioners, 41 Ga. 
175; see also Cooley’s Constitutional 157. 

Limitations (153); Miller on the Con- 

stitution, Lecture VIII, p. 375. 
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The court indeed said that if it were an original question, in- 
dependently of any construction previously given by the execu- 
tive department of the State government to this clause of the 
constitution, they would be * inclined to hold that the Governor 
could not approve any bill after adjournment.” 

But they found that it had been the practice for many years 
for the Governor to take five days after adjournment for the 


- revision of bills and to approve and sign them within that time, 


but not afterwards, and that a large number of important acts 
had been so signed. They did not feel warranted in setting 
aside this practice.? 

The earliest decision on this interesting subject seems to be 
that in Fowler v. Pierce, in 1852.2 In this case the bill was 
signed one day after the adjournment of the legislature, but 
ante-dated. The constitution of California provided that if a 
bill should not be returned by the Governor within ten days 
after it was presented to him, Sundays excepted, it should be a 
law in like manner as if he signed it, unless the legislature by 
adjournment prevented such return. It did not add ‘in which 
case it shall not be a law,’’ but the court declared that these 
words do not alter the general meaning of the provision, and 
manifestly they do not. In this decision we find the method of 
argument used later by the Judiciary Committee of the House 
of Representatives. ‘* By no rule of construction,’’ said the 
court, ‘can it be held * * * that the Governor has any 
authority to sign the same after adjournment.’’ They main- 
tained that if it could be done there was no limit to the time 
within which the executive might approve acts. In approving 
acts, the Governor was, they added, a part of the legislative 
branch. 

‘*This power,’ they concluded, ‘is a unit, though distrib- 
uted; and the parts can only act in unison. Whenever a part 
ceases to act, the whole becomes inoperative. The executive 
act owes its validity to the existence of the legislative body. 
Upon the adjournment of that body the power ceases, and all 
acts of a legislative nature are void.”’ 


1 This was also the case in Illinois. U.S. 423; and in New York, People v. 
Town of Seven Hickory v. Ellery, 103 Bowen, 21N. Y. at p. 530. 
22 Cal. 165. 
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In Mississippi, Hardee v. Gibbs' is to the same effect. Under 
a provision of the constitution, similar to that of the United 
States, the court held that the Governor in signing bills actively 
participates in legislation. ‘* The Governor,”’ they say, ‘as a 
branch of the legislature, can do no legislative act after the 
adjournment of the legislature. He has no more power to legis- 
late in vacation than either House of the legislature.”’ 

The court had before it both the California case already cited 
and one from New York on the other side. The Minnesota case, 
Stinson v. Smith,? referred to by counsel, has little or no 
relevancy. The constitution of that State allowed the Governor 
to approve bills within three days after the adjournment of the 
legislature if they were passed during the last three days of the 
session. The question arose whether Sunday was included in 
these three days accorded the Governor after the adjournment in 
which to approve bills, and it was held that the intent of the 
constitution was to give him three full working days, that being 
the time granted him in which to sign bills during the session. 

But the reasoning of the New York case,’ decided in 1860, 
though not agreed to in Mississippi, has been followed in Louis- 
iana,* and approved by the Supreme Court of the United States 
in construing the constitution of Illinois.® At the time of this 
decision the constitution of New York contained a provision on 
the subject of signing bills almost identical with that of the Fed- 
eral constitution. The act under consideration in this case had 
been approved April 17th, the Houses having adjourned sine 
die, April 14th. The lower court® in sustaining its validity 
had contended that the power of approval and of objec- 
tion is not a legislative but an executive revisory act (and 
this seems to be the view of the Court of Claims). The 
Court of Appeals, however, which also held’ that the power 
of the Governor to approve and sign bills presented to him 
within ten days previous to the adjournment of the legislature 
does not cease with the adjournment, frankly conceded that this 


1 60 Miss. 802. 5 Town of Seven Hickory v. Ellery, 
2 8 Minn. 366. 103 U. S. 423. 

3 People v. Bowen, 21 N. Y. 517. 6 People v. Bowen, 80 Barb. 24. 

4 State v. Fagan, 22 La. Ann. 545. ™ Comstock, C. J., dissenting. 
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act *‘ involved a participation on his part with the two Houses 
in the enactment of laws.’’ They thought it going too far to 
say that he ‘* forms a branch of the legislature,’’ but equally 
incorrect to affirm that ‘‘the sanction which he is required to 
give or to withhold from bills before they can become operative 
does not render him a participator in the function of making 
laws.’’ In considering the constitutionality, justice and public 
expediency of legislative measures already agreed upon by the 
two Houses, he exercises the function of a legislator. The court 
add that the sovereign of England ‘‘ who is charged with the same 
duty in respect to acts of Parliament, is considered to be a con- 
stituent part of the supreme legislative power,’’ and contend that 
though the action of the executive ‘‘ is less potential here than 
in England, the quality of the act is precisely the same.’’ In 
other words the Court of Appeals did not sustain the right by 
reasoning that the nature of the act to be performed was essen- 
tially executive, but, admitting almost all that has been asserted 
concerning the legislative character of the executive’s action in 
this regard, they nevertheless decided that he might sign bills 
after the adjournment of the legislature. To reach this conclu- 
sion they appealed to the language of the constitution. There 
are no words in that instrument forbidding the Governor so to 
sign. No, nor are there any words fixing a period after adjourn- 

ment within which he must sign.’ If we infer that he is limited 

nevertheless to ten days, because the framers of the constitution 

considered that period sufficiently long for the performance of 
this duty, we change at once the method of construction. We 

add to the words of the constitution. It may be more easily pre- 

sumed from the general arrangements of the constitution and the 

nature of the function under consideration that the framers of the 

instrument intended to retain all of the royal prerogative in this 

matter, except the absolute character of the executive veto — that 

they meant the President and Congress to act together. 


1 By vote of the people in Novem- thirty days after such adjournment.” 
ber, 1874, the constitution of New York Provisions substantially similar to 
was amended so as to read ‘‘No bill this are found in the constitutions of 
shall become a law after the final many of the States. See American 
adjournment of the legislature, unless Constitutions, by Horace Davis, in 
approved by the Governor within Johns Hopkins Univ. Stud. 
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In The Town of Seven Hickory v. Ellery,! the Supreme 
Court of the United States unhesitatingly pronounced a bill law 
which, having passed both Houses of the legislature of Illinois, 
had been presented to the Governor before the legislature ad- 
journed and signed by him after the session of the legislature 
had been terminated by an adjournment, but within ten days 
from its presentation. The court relied upon the language of 
the constitution. Nothing in it expressly forbade such a signing. 
It required simply that before a bill which had passed both 
Houses could become a law it should be presented to the Gover- 
nor. If he approves it he may sign it. The court add: * If 
he does sign it within the time, the bill becomes a law. That is 
not said in so many words, but is manifestly implied.’’ Stress 
also was laid— as was also the case in Judge Clerke’s separate 
opinion in the New York case — upon the fact that after a bill 
is signed the legislature has nothing more to do with it. Nothing 
in the Federal constitution nor in the constitutions of the States 
which have modeled after it, requires the executive to communi- 
cate his approval to either branch of the legislature when it is in 
session, though it is usual in practice to do so. The bill be- 
comes law when signed. ‘‘ Everything done after that is with a 
view to preserving the evidence of its passage and approval.” 
The court call attention to a provision of the Illinois constitution 
which would appear to have influence upon the decision. In that 
State, when the Governor fails to sign a bill and the legislature 
adjourns for the session before the expiration of ten days the 
constitution provides that the Governor may return it with his 
objections on the first day of the next session, and that if he does 
not, the bill éhen becomes law. 

In Louisiana under a constitutional provision substantially 
similiar to this it was held that the right of the Governor to sign 
after the adjournment may be exercised not only because it is 
not prohibited but because it is delegated by the constitution 
itself.” 

The Louisiana court went so far as to say that the Governor 
had until the meeting of the next General Assembly to deliberate 
as to whether he would approve or disapprove any bill that had 


1103 U. S. 423. 2 State v. Fagan, 22 La. Ann. 545. 
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passed less than five days before adjournment, and in case he 
approved any bill thus situated he might sign it at any time 
before such meeting and it would become law from that moment ; 
and this seems to be sound. If by his mere non-return of the 
bill on the first day of the next session it becomes law, then, why 
should he not make it a law, if he approves it, by a positive act 
on any previous day? 

Yet the Supreme Court of the United States in deciding the 
Illinois case considered that the bill became law from the date 
of approval by the Governor, which, however, must be signified 
within ten “ys from the time when the bill is presented to him. 

From these conflicting views little can be gathered for the 
guidance of the courts or of executive officers. The question 
involved in cases of this character is one not so much of law as 
of political theory. Our fathers and the writers on our consti- 
tutions appear to have considered the President as part of the 
legislative branch as regards signing bills, and doubtless it never 
occurred to them that he would attempt to perform this duty 
when Congress was not in session. They would have unques- 
tionably stood aghast at the suggestion that as the constitution 
contained no prohibition against signing after adjournment, he 
could at any time during recess turn bills into laws. This car- 
ries with it among other distressing consequences the right of a 
President’s successor to approve bills which the outgoing Presi- 
dent had pigeon-holed, or, as we say ‘* pocket-vetoed.”’ 

No express provision, however, having been made against 
legislating at the end of a session or for assenting to such leg- 
islation within a definite period after the adjournment of the 
legislature, a practice grew up in some of the States, as we have 
seen, for the executive to sign bills during recess, but within the 
usual period granted him for deliberation. The courts would 
not derange this practice, where it was clearly established, 
though there were not wanting indications of its meeting judicial 
displeasure. 

This practice is now about to be established, it would appear, 
in our Federal government. Perhaps none will deny that the 
President ought to be given by constitutional provision the right 
to sign bills after adjournment. ‘‘ Otherwise,’’ says the Hon- 
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orable John D. Long, *‘ two practical evils result. One is that 
a good measure, approved by Congress, President and everybody 
else, may fail, because the President cannot consider it before 
the arbitrary time of twelve o’clock noon of March 3d, to which 
arbitrary time the constitution in no way limits him. The 
second is that with a rush of bills piling up on his desk in the 
last few days before adjournment the President, in his reluctance 
to stand in the way of the general legislation of Congress, is 
liable, hastily and as a mere perfunctory act, to sign bills, which, 
on examination, he finds he does not approve.’’! 

These and other considerations have led in some States to the 
adoption of constitutional amendments expressly conferring this 
privilege and surrounding it with proper safeguards and limita- 
tions. 

It cannot, however, be said that they are sufficient to justify 
the stretching of the constitution. It might be contended with 
equal power, on the other hand, that certain serious evils may 
be corrected by adhering to the old established practical con- 
struction of our Federal constitution. Much closer co-operation 
will exist between the President and Congress if action must be 
taken by both on bills only during the session. 

Fewer bills will be piled up on his desk in the last few days 
of the session, if the two departments remain in close touch, as 
the theory that the President is part of the legislative branch, 
and must act with it when it acts, and stop when it stops, tends, 
as we think, to reciprocal courtesy and consideration. 

Under the influence of this theory it is safe to assume that 
rules will again be framed by Congress to refrain from dumping 
upon the President a mass of ill-digested bills at the end of the 
session, and, on the other hand, the practice will be revived, as 
a matter of course, of the President visiting the capitol on such 
an occasion attended by his cabinet, to aid in expediting legisla- 
tive measures. 


E. I. Renick. 


WASHINGTON, D.C. 


1 The Use and the Abuse of the Veto Power. 
p. 262. 


The Forum, November, 1887, 
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THE RIGHTS, DUTIES AND LIABILITIES OF 
BICYCLISTS. 


As a means of locomotion and a convenience of travel, the 
bicycle is an innovation upon the old order of things which has 
made its advent with every evidence of permanency. The large 
number in use and the steadily increasing number of persons 
who resort to them for either pleasure, necessity, or both, make 
it important to inquire what are the legal rights, duties and lia- 
bilities of this large army of persons who avail themselves of the 
conveniences and uses of this modern machine ‘so admirably 
adapted to self-propulsion. As these vehicles have but recently 
become a fixture in the economy of the civilized world, it might 
be said, there are few judicial precedents, and perhaps less direct 
legislation, to which resort may be had for a discussion of the 
topic under consideration. Recourse, then, must naturally be 
had to the old principles of the common Jaw which may be said 
to be little other than legal common sense. Here we find rules 
for guidance as flexible as the changeful progress of genius may 
require. Those favorite axioms of the law which will endure 
throughout the ages as the foundation of private and public 
rights embodying the rule of civil conduct that all are enjoined 
to obey and all forbidden to violate. As the bicycle is a 
machine for travel, the recognized common law of the road must 
have much to do with the rights of those who travel thus. 

Bicyclists have the unqualified right to use all highways used 
by others in or on vehicles for carrying persons or property. 
That is, of course, those highways such as roads and streets. 
In the nature of things they could not assert any right to ride 
upon the road-bed of a railroad company though, in a sense, this 
is a public highway. But, ordinarily, wheelmen may go with 
their vehicles where one in a cart, buggy, carriage, wagon, 
dray, or other vehicle for carrying persons or property may go, 
and with precisely the same privileges and immunities, as well, 
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of course, as all liabilities which, upon reason and principle, 
would be common to all using the public roads as highways for 
driving, riding, and all legitimate purposes. Nor does the fact 
that horses hitched to carriages, wagons, and like vehicles, may 
become frightened at the approach or sight of a bicycle in use 
upon the road affect the right of the bicyclist to use the high- 
ways. The fact that the one is propelled by human power 
instead of by beasts of burden does not impose upon him who is 
riding his wheel any greater care or caution to prevent accidents 
resulting in fright to horses by the mere riding of a bicycle than 
that imposed on others using different vehicles. One riding a 
wheel is no more liable for an injury from fright of a horse 
when caused by the legitimate and orderly use of his wheel on 
the highways than would be the case of a horse becoming 
frightened at a covered wagon, a wagon to which oxen are 
hitched, or any other vehicle which might present any unusual 
appearance because of its structure or the things or property 
with which it may be loaded. All who use the highways must 
do so assuming the risk necessarily incident to accidents caused 
by any such condition of things where the person in charge is 
guilty of no misconduct calculated to frighten stock attached to 
vehicles or being ridden. ‘* A bicycle is a vehicle used now very 
extensively for convenience, recreation, pleasure and business, 
and the riding of one upon the public highway in the ordinary 
manner as is now done is neither unlawful nor prohibited, and 
they cannot be banished because they were not ancient vehicles, 
and used in the garden of Eden by Adam and Eve.’’ Nor does 
the law enjoin upon the bicyclist the duty, when seeing one in a 
carriage or other vehicle drawn by animal power, or even riding 
a horse, to stop and inquire ‘‘ whether the horse is likely to be 
frightened, nor to anticipate that such horse will be fright- 
ened.’’! To be sure, one riding a wheel may become liable for 
an injury caused by a horse taking fright at his wheel when he 
recklessly and heedlessly, as well as unnecessarily, rides in a 
manner well calculated to give fright to animals. In such case, 
a wheelman would be liable on all recognized principles of the 


1 Thompson v. Dodge, 58 Minn. Meyers v. Hinds (Mich.), 68 N. W. 
555; 60 N. W. Rep. 545. See also Rep. 156. 
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law of torts for the consequential injury. So, too, it is need- 
less to add, would any other rider or passenger by other 
vehicle.! In fact the law, while fully protecting the bicyclist 
in legitimate riding, has little respect for the reckless rider who 
so uses his wheel as to be a menace to either persons or beasts. 
And, if one recklessly, wantonly or unnecessarily run upon a 
pedestrian with his wheel, a resulting liability must necessarily 
flow where the injured one is guilty of no contributory negli- 
gence. The injuries arising from collision with persons are 
naturally most usual in the thickly populated cities. And, 
in order to reduce these dangers to a minimum, the municipal 
legislative bodies have generally passed laws requiring those 
riding after dark to carry lanterns well lighted at all times when 
the wheel is in use. Another frequent precaution taken in 
cities is to require of all riders that they sound a good alarm bell 
on certain occasions, or as necessity may dictate. Further, to 
avert accidents from reckless riding, it is frequently provided 
that those who ride faster than a certain named speed subject 
themselves to prescribed penalties. As a general thing, it seems 
clear upon principle that such regulations are a legitimate exer- 
cise of the powers usually delegated to municipal bodies to enact 
all necessary and proper laws providing for the safety, comfort 
and convenience of the inhabitants of such municipalities. An 
ordinance requiring riders in a city or town to sound a bell upon 
approaching a street crossing has recently been held valid in 
Kansas.?_ Frequently, too, ordinances and laws of cities and 
towns forbid the use of bicycles upon the sidewalks entirely. 
Such laws are no doubt valid, as, a bicycle being a vehicle, 
those who ride them have no common-law right to go upon the 
sidewalks, at least not such as may not be taken away by an ordi- 
nance forbidding such riding. The safety and convenience of 
pedestrians within the limits of the city is ample warrant for the 
reasonableness of such city laws, and it is palpable that bicycle 
riding upon the sidewalks of a large town or city might easily 


1 Thompson v. Dodge, 28 Minn. 2 City of Emporia tv. Wagoner 
555; 60 N. W. Rep. 545. See also (Kan. App.), 49 Pac. Rep. 701. 
City of Emporia v. Wagoner (Kan. 
App.), 49 Pac. Rep. 701. 
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be carried to an extent that would seriously hamper those not 
so mounted in the lawful enjoyment of the sidewalks which are 
maintained especially for those who go on foot.! Aside from 
municipal or State regulations requiring bicyclists to carry a bell 
and ring it when necessary to warn others of approach, there is 
a kind of common-law duty enjoined upon bicyclists to use some 
means of this nature to warn those who might be injured by acol- 
lision when approaching. Upon this principle, it has been held, 
with good reasoning, that ** when one upon a bicycle comes up be- 
hind another, who is unconscious of his approach, and is walking 
where he has a right to walk, gives no warning, and strikes him 
with his vehicle, these circumstances, unexplained, tend to show 
negligence.’’? This rule of law becomes necessary in the case 
of bicycle travel because of the fact that these vehicles are pro- 
pelled with little or no noise such as would attract the attention 
of others and thereby put them on notice of approach. One 
riding a bicycle has a right to overtake another riding, walking 
or driving, and whether the thing overtaken be a carriage, 
wagon, cart or other vehicle, or one mounted on horseback. 
And where this is done in a proper manner and without negli- 
gence, there is no right of action for aninjury resulting. Judge 
Elliott states the law in the following language: ‘‘ The only rule 
that can be laid down of general application is that he who 
attempts to pass another going in the same direction, must do so 
in such manner as may be most convenient under the circum- 
stances of the case ; and, if damage result to the person passed, 
the former must answer for it, unless the latter by his own 
recklessness or carelessness, brought the disaster upon him- 
self.’’ 

It is perfectly legitimate for one bicyclist to overtake another, 
provided proper caution is used in doing so. Were this not the 
case, all persons using the highway going in the same direction 


1 Mercer v. Corbin, 117 Ind. 450; 622. And this is in harmony with the 
20 N. E. Rep. 132; Holland v. Bartch, rule laid down in Connecticut. 


120 Ind. 46; 22 N. E. Rep. 83. Knowles v. Crampton, 55 Conn. 336, 
2 Myers v. Hinds (Mich.), 68 N. and the language is approved in the 
W. Rep. 156. recent case of Meyers v. Hinds (Mich.), 


3 Elliott Roads and Streets, 621, 68N. W. Rep. 156. 
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would have to go as slow as the slowest traveler. Bicyclists 
traveling upon the highways are liable to toll duty just as others 
who travel by vehicle of any kind. If, according to the schedule 
of tolls, all vehicles must be paid for at a certain rate, or certain 
named vehicles at one rate and others at another, a bicyclist 
would have to pay the toll provided for bicycles if they are 
named in the schedule — specially or, if provision is made for 
vehicles in general, the bicyclist would have to pay his toll for 
avehicle. But a wheelman would not be liable for toll for a 
foot passenger and his wheel too. Being mounted, he loses his 
character as a foot passenger, and he can be taxed only as one 
in or on avehicle. In Michigan there is a statute,’ providing 
that certain companies ‘‘ may erect toll gates and exact tolls 
* * * for every vehicle, sled, sleigh or carriage drawn by 
one animal, one cent a mile.’’ In the case of Murfin v. Detroit 
& Erin Plank Road Co.,? the Supreme Court of Michigan was 
called upon to perform the unpleasant duty of deciding whether 
a man was an animal within the meaning of the statute. From 
a zoological or scientific standpoint, a man would be deemed an 
animal. As distinguished from the mineral or vegetable king- 
doms, he would doubtless be classed with the animals. And 
while many men may in a kind of fashion be classed with the 
animals on general principles, as it were, yet the learned court 
in this case did not feel disposed to class the sturdy and hardy 
people of Michigan as such, and, accordingly, declared that the 
turnpike company could not take toll from a bicyclist because 
propelled by a man instead of a mule, horse, etc. Under a some- 
whatdifferent statute, a different rule has been announced in Penn- 
sylvania. In this State a turnpike company had been organized in 
1805, with the right, given by law, ‘ to fix such and so many gates 
or turnpikes upon and across the said road as will be necessary and 
sufficient ’’ to collect the tolls granted from all persons traveling 
on the same with horses, cattle andcarriages. It was further pro- 
vided that ‘it shall and may be lawful for the managers of the 
company to appoint toll-gatherers, and to collect and receive 
from all and every person and persons, using the road, for every 


1 How. Ann. St., § 3582. 271 N. W. Rep. 1108. 
VOL. XXXII. 15 
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sulky, chair or chaise with one horse and two wheels, six cents; 
for every other carriage of pleasure under whatever name it may 
go, the like sums according te the number of wheels and horses 
drawing the same.’’ The company seeking to enforce the toll 
on bicycles was incorporated long before travel by this means 
was dreamed of, and the question whether the law-vesting 
authority in the company to take tolls extended to bicycles, was 
presented. The court held that bicycles were included and, 
therefore, a bicyclist would have to pay toll.!' It must be con- 
fessed that the reasoning of the Pennsylvania court is not as 
satisfactory as that of the Michigan court, and the law with 
reference to the right of these companies to take toll from 
bicyclists seems in conflict. The Pennsylvania court construe 
the words, ‘‘ for every other carriage of pleasure under what- 
ever name it may go * * * according to the number of 
wheels and horses drawing the same.’’ The evident and, it 
would seem, the only intelligent construction of this law is, it 
has reference only to vehicles in contemplation when the law 
was made, and drawn by one or more horses, as it fixes a right 
to take toll accordingly, and it should not be extended by con- 
struction beyond the plain and clear expression of thelaw. The 
doctrine of the Pennsylvania case is flatly repudiated by the 
Michigan court in a very learned and satisfactory manner. 

It is the duty of one riding a bicycle on approaching a rail- 
road crossing to stop and use his senses to ascertain if there bea 
train approaching in order to avert any possible accident. This — 
duty is the same as that enjoined upon pedestrians and others in 
a like situation. Again, it is necessary for the bicyclist to come 
toa full stop. It is not sufficient that he make a ‘ bicycler’s 
stop’’ which is simply to circle around in as small a space as 
convenient. In such a movement, the wheelman is not ina 
position to watch or listen as well as at a full stop. In a recent 
Pennsylvania case, a bicyclist was killed at a railroad crossing on 
the Pennsylvania Railroad. ‘* He was ridinga bicycle, and when 
he came to defendant’s road, which at that point had four 


1 Geiger v. Perkiomen & Reading Turnpike Road, 167 Pa. St. 583; 31 Atl. 
Rep. 918. 


RIGHTS, DUTIES AND LIABILITIES OF BICYCLISTS. 227 


tracks, a freight train was passing for which he had to wait. 
He did not dismount, but made what the appellant calls a 
‘bicycler’s stop,’ by circling on his wheel, round and round, at 
a distance of five or ten yards from the track; and, when the 
freight train had passed, he started across, without dismounting, 
and was struck by a train coming in the opposite direction, on 
another track. * * * The real contention of the appellant 
is embodied in the proposition that the circling round and round 
constituted a legal as well as a bicycler’s stop.’’ But the court 
could not see the law this way and in answer to the contention, 
said: ** No such proposition can be entertained for a moment. 
In so circling, the rider must, to some extent, have his attention 
fixed on his wheel, and at parts of the circle, must have his back 
to the track which he is professing to watch. The law requires 
a full stop, not only for the sake of time and opportunity for 
observation, but to secure undivided attention, and the substan- 
tial and not merely perfunctory performance of the duty to look 
and listen. Riding round and round in large or small circles, 
waiting for a chance to shoot across, is not a stop at all, either 
in form or substance.’’! And the learned court affirmed the 
judgment of the lower tribunal denying a right of recovery for 
the death. That the ruling of the court is right seems very 
clear. When bicyclists, as others, are guilty of negligence 
which brings about an injury to their persons or property, the 
doctrine of contributory negligence asserts itself and denies any 
legal redress. This principle is well-grounded upon the theory 
that one cannot by an act which he should not do, and which 
ordinary prudence forbids one of reasonable intelligence and 
information to do, bring about an injury which, but for his 
negligence, would not have occurred, and then have redress there- 
for in the courts. This doctrine of contributory negligence is 
firmly fixed and established in practically all jurisdictions in this 
country and England, and bicyclists are bound by it just as are 
pedestrians and all others. 

It is reasonable and proper that bicyclists keep a proper look- 
out ahead of them to avoid running into any one or injuring 


1 Robertson v. Pennsylvania R. R. Co. (Pa.), 36 Atl. Rep. 402. 
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property. An action for damages would lie for an injury caused 
by a failure to observe this common-sense regulation. The de- 
gree of care, too, to be exercised in this respect will differ with 
localities. In thickly populated cities, and especially at street 
and other crossings where it may be more dangerous than gen- 
erally, it will be necessary to keep a lookout commensurate with 
the increased danger and necessity for same. Such a lookout as 
a prudent and discreet person would naturally observe under the 
circumstances would, doubtless, suffice; but anything short of 
this would not satisfy the law, and the offending bicyclist would 
have to atone for any resulting injury, the injured party, of 
course, being himself free from fault. 

The authorities agree that a bicycle, being constructed in a 
manner adapted to the uses of carriage in like manner as are 
other vehicles for carrying persons and property on the streets 
and roads, is a vehicle and subject to the law governing vehicles 
as a general rule.! 

As a bicycle is recognized as being a vehicle it is, ordinarily, 
the duty of a wheelman when traveling on the road to keep 
same and not turn into the by-paths used by footmen. Espe- 
cially is this true when the path is narrow and pedestrians could 
not easily be overtaken or met without danger of collision with 
any one walking in the by-path.?, And where one upon a bicycle 
runs against another who is going the same way, the rider will 
be liable for any injury arising from the striking, as upon assault 
and battery, for any damages where the place of injury would 
well admit of passing without a collision and where there is 
nothing to obstruct the view of the bicyclist. Nor is the rider 
relieved of the legal consequences of the assault and battery 
because he may not have intended the collision. It beinga 
necessary, natural and reasonable result of his known act, the 


1 Mercer v. Corbin, 117 Ind. 450;20 Co. (Mich.), 71 N. W. Rep. 1108; 
N. E. Rep. 132; Holland v. Bartch,120 Lindsay v. Winn, 3 Pa. Dist. R. 811. 
Ind. 46; 22 N. E. Rep. 83; Meyers v. 2 Meyers v. Hinds (Mich.), 68 N. W. 
Hinds (Mich.), 68 N. W. 156; Taylor Rep. 156. 

». Goodwin, 4 Q. B. Div. 228; State v. 3 Mercer v. Corbin, 117 Ind. 450; 20 
Collins, 16 R. I. 871; 17 Atl. Rep. 130; N. E. Rep. 132. 
Muffin v. Detroit & Erin Plank Road 
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assault and battery are as well established as though the injury 
had resulted from deliberate intention.! But unless negligence 
in the manner of riding or managing a bicycle is affirmatively 
alleged and proven no recovery can be had on this ground.? Of 
course a bicyclist is liable for damages resulting from wantonly 
running into another; and in case of a malicious act of this 
kind, it is no defense that the person thus injured was care- 
less in turning to the left instead of to the right of the road.* 
As to the liability of a bicyclist for an accident on the high- 
way there is really no inflexible rule. A person should always 
exercise his best judgment and discretion to prevent a collision 
with or injury to another, whether that other be another bicy- 
clist or other person on foot orriding. Neither the condition of 
the highway, the kind of vehicle used, nor the imposed general 
duty to turn to the right can be said to govern in all instances. 
‘It is not the law that a person, when driving along the public 
highway, is not responsible for any injury he may occasion to 
the person or property of another using the same highway, if 
he can do so without leaving the beaten path or traveled part 
of the highway. The rights of travelers are mutual and co- 
ordinate; and it is the duty of each to so use their right of 
passage as not to cause injury or detriment to another having a 
like right.’”’* The rider of a wheel is not bound to carry his 
wheel into a house or inclosure upon dismounting to attend to 
business or for any other lawful purpose, but may leave same at 
the side of the street or road where it will be least in the way of 
those using the highway and if, while so left, it is negligently 
driven upon by one in charge of another vehicle and thereby 
injured, a right of action will accrue to the owner for the dam- 
ages. A person has no more right to drive over or against a 
bicycle thus left than to drive over or against a buggy, cart or 
other vehicle.’ While in England it is the common-law rule for 


1 Mercer v. Corbin, 117 Ind. 450; 20 Rep. 671. See also Stanfield v. An- 
N. E. Rep. 182. derson (Ariz.), 48 Pac. Rep. 221. 
2 Holland v. Bartch, 120 Ind. 46; 22 4 Piggott v. Lilly, 60 Mich. 221; 27 
N. E. Rep. 83. N. W. Rep. 3; Schaefer v. Osterbrink, 
8 Tyler v. Nelson (Mich.), 66N.W. 67 Wis. 495; 30 N. W. Rep. 922. 
5 Lacy v. Winn, 4 Pa. Dist. R. 409. 
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all persons using the highways to keep to the left, the order of 
things is reversed in this country, and it is the duty of bicyclists 
here upon meeting others on the highway to turn to the right 
and the person met of course should do likewise.’ But the duty 
of bicyclists to keep to the right is not imperative, however, in 
all cases; it is but a general rule and has its exceptions. So 
where a bicyclist meets a heavily loaded wagon or other vehicle 
in a part of the road or street where it would be much easier 
and more practicable for the wheelman, whose vehicle is light 
and easily and quickly turned, to go to the left than for the 
laden vehicle to turn to the right in order to let the bicycle 
pass, and the departure from the usual rule can be made 
with safety, it is entirely proper for the one with the light 
vehicle to give the right of the-road.? But ordinarily one 
has the right to presume, as he approaches another on the 
highway, that such other will, if it be feasible, obey the 
requirements of the law to turn to the right. And if he fails 
to so turn and by reason of such failure a collision ensues, the 
party failing to observe the requirements of the law to turn 


to the right will be liable for the damages, and the fact that the 
party injured kept the right of the road will not make him guilty 
of contributory negligence.*? But while one is ordinarily required 
to turn or keep to the right, yet he may lawfully use any part 


of a road or street not in use by others.‘ And a person may 
turn out of the road on either side when necessary to reach his 
stopping-place, though in so doing, he is charged with the duty 


1 State v. Collins, 16 R. I. 371; 17 
Atl. Rep. 131; Public St. R. I. c. 66, §1; 
Mahogany v. Ward, 16 R. I. 479; 17 Atl. 
Rep. 860; Pelter v. Bradley &c. Co. 
67 Conn. 43; 34 Atl. Rep. 712; Gen. St. 
Conn., §§ 2689, 2690; Oniel v. Town of 
East Windsor, 63 Conn. 150; 27 Atl. 
Rep. 236; Young v. Cowden (Tenn.), 
40 S. W. Rep. 1088; Shannon’s Code, 
Tenn., §§ 1601, 1603; Reipe v. Elting, 
89 Iowa, 82; 56 N. W. Rep. 285; Rev. 
Code Iowa, § 1000; Holland v. Bartch, 
120 Ind. 46; 22 N. E. Rep. 83; Norris 
v. Saxton, 158 Mass. 46; 32 N. E. Rep. 


954; Tyler v. Nelson (Mich.), 66N. W. 
Rep. 671; Shockley v. Shepherd, 9 
Houst. (Del.) 270; 32 Atl. Rep. 173; 
Rev. St. Wis., § 1591; Lendtke v. Jef- 
frey, 89 Wis. 136; 61 N. W. Rep. 292. 

2 Reipe v. Elting, 89 Iowa, 82; 56 
N. W. Rep. 285. 

3 Schimpt v. Sliter, 19 N. Y. S. 644. 
See also Mahogany v. Ward, 16 R. I. 
479; 17 Atl. Rep. 860. 

4 Young v. Cowden (Tenn.), 40 S. 
W. Rep. 1088; Reipe v. Elting, 89 Iowa, 
82; 56 N. W. Rep. 285. 
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of using due care not to injure another.! However, when a wheel- 
man or other person in or upon a vehicle of any kind becomes a 
party to an accident, it is some evidence of negligence on his 
part that he was on the wrong side of the road or street, though 
the evidence of negligence in such cases is not conclusive, but 
one of fact to be weighed by the court or jury trying the case.? 
Whether a bicyclist has the right to demand that his wheel be 
carried as baggage is a question of much importance both to 
wheelmen and the common carriers. Indeed the question seems 
but recently to have been agitated, and the decisions of the courts 
upon the direct question are very few. On the one hand it is 
contended that, as a bicycle is a ‘‘ vehicle ’’ it is not to be classed 
as personal baggage. On the other, it is claimed that, though 
it be a vehicle, it is but small, light and convenient to handle, 
and is a necessary article for use or pleasure of the traveler 
when taken on the journey. In order to more intelligently dis- 
cuss the rather difficult question, it will be well to notice, in a 
cursory way, the law pertaining to baggage and what is lawful as 
such according to the rules of the common law. It is difficult, if 
not impossible, to give a universal definition of the term ‘* bag- 
gage,’ as so many things must be taken into consideration to 
correctly ascertain what may and what may not be so classed in 
any particular case. ‘* It is impossible,’’ say the court in Phelps 
v. Railroad Co.,® to draw any very well defined line as to what is 
and what is not necessary or ordinary baggage for a traveler. 
That which one traveler would consider indispensable would be 
deemed superfluous and unnecessary by another. But the general 
habits and wants of mankind must be taken to be in the mind of 
the carrier when he receives a passenger for conveyance.’’ Mr. 
Hutchinson says: ‘* It may be said generally that by baggage we 
are to understand such articles of personal convenience or neces- 
sity as are usually carried by passengers for their personal use, 


1 Young v. Cowden (Tenn.), 40 S. Carrington Co., 67 Conn. 43; 34 Atl. 
W. Rep. 1088. Rep. 712. See also O’Neil v. East 

2 Randolph v. Oriorden, 155 Mass. Windsor, 63 Conn. 150; 27 Atl. Rep. 
331; 29 N. E. Rep. 583; Fiske v. 237; Newman v. Ernst, 10 N. Y. S. 
Bleaching Co., 57 Conn. 118; 17 Atl. 310. 


Rep. 356; Peltier v. Bradley Dann & 319C. B. (N. 8.) 321. 
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and not merchandise or other valuables, although carried in the 
trunks of passengers, which are not, however, designed for any 
such use, but for other purposes, such as a sale and the like.”’ ! 
Perhaps the most satisfactory definition is that stated by Chief Jus- 
ticeCockburn in the often cited case of Marcrow v. Great Western 
Railway Co.,? as follows: ‘* Whatever the passenger takes with 
him for his personal use or convenience, according to the habits 
and wants of the particular class to which he belongs, either 
with reference to the immediate necessities, or the ultimate pur- 
pose of the journey, must be considered as personal luggage.” 
This definition has been approved by the Supreme Court of the 
United States and other courts of ultimate resort in this country, 
as well as by the text-writers.2 In harmony with these princi- 
ples, it is held that such sums of money as the traveler may 
probably need for the trip in contemplation is usually held to 
be legitimate luggage, a3 money to pay reasonable traveling 
expenses is a patent necessity for a journey.‘ So are the neces- 
sary surgical instruments of an army surgeon traveling with 
troops who may need his professional attention.® Likewise, 
** manuscript books,’’ the property of a student, and necessary to 
the prosecution of his studies; a reasonable quantity of tools of 
a mechanic, carried in his trunk with his clothing ; a manuscript 
** price book ’’ which plaintiff carried about with him in his valise 
while engaged as traveling agent in selling goods, and used by 
him when making sales to ascertain values ; a woman’s jewelry 
and every article pertaining to her wardrobe that may be neces- 
sary or convenient to her in traveling; a watch carried in the 
passenger’s trunk * * * dresses, and material for dresses 
for the members of one’s family, purchased in a distant city and 
being taken home by him as baggage in a trunk; a case of duel- 
ing pistols and one pocket pistol contained in a carpet bag and 


1 Hutchinson Carr., § 679. Southern Ry. Co., 85 Cal. 329; 24 Pac. 
2L. R. 6 Q. B. 612. Rep. 610. 

3 New York Central & Hudson 4 Pfister v. Central Pacific R. Co., 
River Ry. Co. v. Fraloff, 100 U.S. 24; 70 Cal. 169; 11 Pac. Rep. 688; St. 
Hutchinson Carr., § 681; Oakes v. Louis Southwestern Ry. v. Berry, 60 
Northern Pacific Ry. Co., 20 Or. 392; Ark. 433; 30S. W. Rep. 746. 

26 Pac. Rep. 230; Bouvier’s Law 5 Hannibal & St. Joseph Ry. Co. ». 
Dict., “‘ Baggage; ’? Metz v. California Swift, 12 Wall. 262. 
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not carried for sale or traffic but for the personal use and pro- 
tection of the passenger; an opera glass carried in a trunk with 
other baggage.’’ Costly laces belonging to a foreign lady of 
rank worth many thousand dollars, they being suitable to her 
station and wealth are legitimate baggage, though it is clear that 
such would not be the rule where a person occupies an ordinary 
station in life, and whose means would not justify such elaborate 
luxuries.? 

But articles of merchandise not intended for personal use 
in connection with the traveler’s journey are not legitimate 
baggage.* Neither are samples of merchandise, though carried 
by the passenger who makes it his business to sell same.‘ Nor 
is a stock of jewelry from which sales are to be made, though 
contained in an ordinary trunk carried by the passenger.® So, 
money not carried for the bona fide purposes of the journey to 
be made, as well as all money in excess of an amount reasonably 
necessary for the trip is not baggage.® A feather bed which is 
not intended for use on the journey is not legitimate baggage.’ 
And where the facts are undisputed or admitted, the question 


1 Hutchinson Carr., § 682. 

2 New York Central & Hudson 
River Ry. Co. v. Fraloff, 100 U. S. 24. 

8 Collits v. Railway, 10 Cush. 
(Mass.) 506; Alling v. Railroad Co., 
126 Mass. 121; Metz v. California 
Southern Ry. Co., 85 Cal. 329; 24 Pac. 
Rep. 610; Jacobs v. Tutt, 33 Fed. Rep. 
412; Blumenthal v. Maine Central R. 
R., 79 Me. 550; Strauss v. Wabash St. 
L. & Pac. Ry. Co., 17 Fed. Rep. 209; 
Haines v. Chicago, St. Paul, M. & O. 
Ry. Co., 29 Minn. 160; 12 N. W. Rep. 
447, 

4 Stimson v. Railroad Co., 98 Mass. 
83; Tolcott v. Wabash R. Co., 66 
Hun. 456; Hawkins v. Hoffman, 6 
Hill (N. Y.), 586; Haines v. Railroad 
Co., 29 Minn. 160; 12 N. W. Rep. 447; 
Pfister v. Railroad Co., 70 Cal. 169; 11 
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59 Hun, 625; Norfolk & Western Ry. 
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Tutt, 33 Fed. Rep. 412. 
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whether any article is baggage becomes one of law to be deter. 
mined by the court upon the recognized legal principles appli- 
cable to the particular case.’ Is a bicycle, then, a legitimate 
article of baggage? The first and perhaps the only case so far, 
in which this direct question was squarely raised in any of the 
courts, is that of State ex rel. Bettis, before Judge Russell, in 
the St Louis Circuit Court. This learned jurist, after hearing - 
elaborate argument and considering the able briefs of counsel, 
unhesitatingly held a bicycle to be baggage where it was offered 
as such by the owner having a legal ticket, and being one who 
used the wheel extensively for pleasure, health, recreation, etc., 
and having such use thereof in view on the journey for which 
the same was offered as baggage, and a peremptory writ of 
mandamus was granted requiring the carrier to accept the bi- 
cycle as baggage.? The case, however, was appealed by the 
defendant and on appeal was reversed by the St. Louis Court of 
Appeals, that tribunal holding squarely that a bicycle is nota 
proper article of baggage.* It is a necessary and appropriate 
regulation for railroad companies and other common carriers 
to require all articles not legitimately coming within the scope 
of baggage to be sent by freight or express for two reasons: 

The first is, they would otherwise be deprived of the revenue 
which they should have for carrying property not baggage, and 
the second is, the accommodations for passenger travel could 
not be conveniently arranged so as to carry merchandise or 
other like property. As has been seen, the criterion for deter- 
mining what may be carried as baggage depends upon the 
habits, the calling and the character of the passenger, as well as 
the adaptability of the article offered as baggage for use, 
pleasure or recreation on his trip. That a bicycle is a vehicle, 
is certainly no answer to the contention that it may be 
legitimate baggage. That a wagon, cart, or buggy and horses 
thereto attached may not be taken as baggage dves not estab- 
lish the proposition that a bicycle should not. A _ bugg 

and horses would be out of the question as baggage as these are 


1 Connolly v. Warren, 106 Mass. 146. 5 44 Cent. Law J. 465. 
2 43 Cent. Law J. 377. 
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very heavy, cumbersome and difficult of transportation, but 
the analogy is by no means controlling, for, while a bicycle 
is confessedly a vehicle, yet it is a vehicle that does not take up 
any more room than a trunk, while a wagon or buggy would. 
Again, while the larger vehicles might weigh several hundred 
pounds, and could not be loaded by a single man, a bicycle weighs 
only twenty-five pounds, and may be easily lifted with one hand. 
The reason of the prohibition in the one case, therefore, does 
not apply in the other, and when the reason for a rule fails, the 
rule should go with it. The life of the law is the reason of the 
law. If the artist may carry his easel, the hunter his gun and 
hunting outfit, the surgeon his instruments necessary for the 
purposes of his trip, the mechanic his tools, why may not one 
who uses his wheel for pleasure, health or recreation be permit- 
ted to carry with him this article of necessity? That a bicycle 
is a legitimate article of this kind seems not to be denied, but 
its character as baggage is denied it, it seems, because it may 
be propelled, though without the agency of animal or other than 
human power, and is, consequently, a vehicle. Certainly too 
much force should not be laid on the name of an artiele. This 
amounts of itself to little. The controlling inquiry, therefore, 
should be: Is the article capable of being easily handled? Is 
it practicable to carry it with the passenger? Is it useful or 
proper for the purposes of his journey? These being answered 
in the affirmative, it is but clear that the character of a bicycle 
as baggage is easily established. Ordinarily, a passenger is en- 
titled to have 150 pounds of baggage carried free. Now, a 
bicycle does not exceed this weight. It takes up no more space 
than a trunk; is much easier handled; weighs a fourth or a sixth 
as much, only, and it is difficult to see any good reason why a 
bicycle in a proper case may not be baggage.!_ In Arkansas the 
question has been put at rest by legislative enactment.? 


1 43 Cent. Law J. 363; Id. 377. 
2? The General Assembly of this 
State in 1897 passed the following 
law: — 
§1. That hereafter, for the pur- 
poses herein specified, bicycles are 


declared to be baggage, and shall be 
checked and transported as baggage 
for passengers by all railway com- 
panies operating in this State, and 
shall be subject to the same charges 
and liabilities as other baggage; but 
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It may be contended that the common carriers might demand 
that a bicycle be boxed or crated before they will be accepted as 
baggage; but if this could be done, it would practically destroy 
the character of bicycles as baggage, for in few instances would 
it be at all convenient to crate a wheel every time it is desired 


to check it as baggage. As well might it be required to box a 
trunk, valise, gun, easel, or other similar article. But clearly, 
a carrier would only be required to carry a single bicycle for 
each passenger. As a bicycle, to be an article of baggage, must 
be intended for use on the trip, it is manifest that two would be 
more than reasonably necessary, and there would be no duty to 
carry so many.’ Whether a bicyclist would be entitled in the 
absence of statute to have his wheel checked in addition to his 
trunk is a question that might arise in the absence of statute, 
provided a bicycle should be held to be baggage. Upon princi- 
ple, it would seem that the wheel would be proper baggage to be 
carried without excess charges so long as it and other baggage 
of the passenger did not exceed the regulation limit of weight. 
The rules limiting the weight of a passenger’s baggage rarely, if 
ever, confines the allowable baggage to any number of packages, 
trunks, etc. It isthe weight that is controlling. But if a carrier 
should receive a bicycle as personal baggage and undertake to so 
transport it, it will be liable to the passenger for the injury or 
loss thereof regardless of whether the wheel could be properly 
pronounced baggage. This is upon the principle that a carrier 
- is liable for articles which it agrees to carry as baggage though 
not embraced in the list of articles ligitimately constituting the 
same.” 


W. C. Ropcers. 


NASHVILLE, ARK. 


no passenger shall be required to crate, 
cover or otherwise protect any such 
bicycle, and said railway companies 
shall be responsible for the same in 
like manner as all other baggage; 
Provided, however, that no railroad 
corporation shall be required to trans- 
port, under the provisions of this act, 
more than one bicycle for a single in- 
dividual in addition to such other bag- 


gage as shall bring the whole within 
the lawful weight limit. Act Ark. 
1897, p. 3l. : 

1 See Hutchinson Carr., § 682. 

2 Hannibal & St. Joseph R. R. Co. 
v. Swift, 12 Wall. 262; St. Louis 
Southwestern Ry. v. Berry, 60 Ark. 
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Northern Pac. Ry. Co., 20 Or. 392; 26 
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THE TROUBLES OF AN ELECTIVE JUDICIARY. 


At the recent meeting of the Chicago Bar Association Mr. U. 

S. District Judge Jenkins is reported to have spoken as follows: 
‘In asking your attention to the subject of the troubles of an 
elective judiciary I protest that I have no reference whatever to 
the county of Cook. I have observed that at the late election 
here the two great political parties nominated some of the old 
judges who were indorsed by the bar and by the Civic Federa- 
ation. One party, I believe, nominated all of the old judges ; 
another party some of the old judges, and a third party — in- 
considerable in numbers — nominated only sueh gentlemen 
whose silvery locks proclaimed their qualification for judicial 
duty, Here, therefore, we have a completed marriage by the 
political machine of one party with Civil Service Reform, and 
by the other party a Japanese marriage; so that in the county 
of Cook we are upon the eve of that day long dreamed of and 
long hoped for by philosophers and by reformers, and by John 
Maynard Harlan, when the lion and the lamb shall lie down to- 
gether — the lamb still being on the outside of the lion —and a 
little child shall lead them. In what I shall say of the troubles 
of an elective judiciary I refer, therefore, only to those large 
cities like New York —that city which still has the temerity 
to insist that it is a larger and better city than Chicago —to 
the cities of Philadelphia, Cincinnati, St. Louis and Milwaukee, 
and other suburbs of Chicago, where, unlike Chicago, munici- 
pal government continues to be more or less corrupt, and who 
have not, as yet, even suggested the possibility of an engage- 
ment of marriage with Civil Service Reform. 

** The first trouble of an aspirant for judicial honors under an 
elective system begins long before his hopes can have fruition 
in a nomination for office. He must become known to and be 
popular with the masses; that is to say, he must cultivate the 
acquaintance and the friendship of the ward bosses and of that 
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great army of toilers who lead and control popular opinion — 
the saloon-keepers. He must learn to like, or must pretend to 
like, poor whisky, poor cigars and poor company. To accom- 
plish this, he must not too greatly woo that ‘sweet restorer, 
balmy sleep,’ but must be content to deny himself, to take up 
his cross, and spend the blissful hours of night in the discussion 
of grave affairs of State in a saloon, and in ‘ setting it up for 
the boys.’ He may be ever so profound a lawyer, ever so great 
a jurist, but unless he can thus accommodate himself to the 
habits, the thoughts and the likings of the masses he will prob- 
ably fail in the object of his ambition. Bear in mind, gentle- 
men, that these observations have no application to the county 
of Cook. 

‘* Having thus secured the favor of the people, and won his 
way to the title of a ‘ good fellow,’ his next trouble comes in 
the securing of a majority of delegates to the convention, and 
this is indeed laborious. The people have become his friends 
for the time being; they worship him, and have instructed their 
delegates to use all honorable endeavors to secure the nomina- 
tion of their favorite. The people have, however, spoken from 
sympathy ; the responsibility for their action is distributed among 
many, and is lightly, if at all, felt. But the delegate appreci- 
ates the burden of responsibility. A high office is to be filled. 
He would be derelict in duty to his constituents and false to his 
country unless he thoroughly probed the fitness of the candidate, 
and voted only for that one who would reflect the highest credit 
upon the State. To his anxious mind objections multiply, be- 
fore unthought of, and spring up like mushrooms in a night. 
These objections must be met and overcome. Arguments pro- 
found and weighty — sometimes as many as five hundred argu- 
ments — must be pressed upon his doubting mind before he may 
clearly see his way to a result that will be satisfactory to him- 
self and to his beloved country and its government. I beg youto 
have constantly in mind, gentlemen, that these remarks apply 
only to the cities of the plain— without the county of Cook— 
those modern Sodoms and Gomorrahs where the wicked prevail 
and the righteous are without hope. 

“ Having at length obtained the coveted nomination one would 
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suppose that our candidate’s trouble are at an end. They have 
butcommenced. The party must be sustained. The party con- 
science must bequickened lest the government should be destroyed 
by the advent to power of the opposite party. The platform is 
now employed. Disinterested speakers, seeking only the good 
of their country, must be obtained to educate the public mind, 
to recount the virtues of the one and to denounce the wicked- 
ness of the other party and its candidates. Flaming posters 
must be provided to adorn the vacant walls of the city with pic- 
ures of the candidates that the dear public may contrast the 
benignant features of the candidates of the one party, with the 
forbidding and repulsive countenances of the candidates of the 
other party, and so be safely led into the proper discharge of 
duty by voting the straight ticket. All this is laborious and 
expensive work and the cost must mainly be met by him who is 
thus to be placed in high position of trust and whose name, by 
reason of the success of the ticket, will go sounding down the 
ages as a great jurist. It has sometimes happened — strange to 
say — that a candidate for a judgeship receives nomination at the 
hands of both parties. This is not because of love for the man 
of an opposite political faith, but because the party loves success 
more than it hates the man. In such a case, surely, when an 
election is absolutely assured, the candidate is not expected to 
contribute to the expense of the campaign. He surely may now 
rest in peace, for he has made his calling and election is sure. 
Unhappy neophyte, who thus indulges in delusive dreams! He 
knows not the capacious maw and needs of party. He must 
contribute to the expenses of both parties, since both parties have 
honored him. It is naught that he has established high char- 
acter and displayed great learning and judicial ability and fair- 
ness. It is naught that the interests of the State demand his 
services and his retention in office. It is not to be tolerated that 
the dear people should be charged with the cost of expressing 
their will. He upon whom honor is to be conferred must submit 
to bear a large proportion of the costs. He must be content to 
pay for the privilege of serving. And thus our candidate 
attains the object of his ambition. Flushed with victory, he 
enters upon the discharge of his duties with a calm and judicial 
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mind; with gratification that he is the recipient of popular 
approval as engineered and obtained through the operation of 
the magnates of the machine. He, however, finds himself with 
a depleted exchequer and with the savings of years * gone where 
the woodbine twineth.’ We need waste no tears over the 
defeated. They are the victims of natural political selection, 
They are sadder but wiser men. Happily, however, their 
troubles are at end, while those of the successful candidate con- 
tinue. Do not for a moment forget, gentlemen, that all this can 
only happen outside of the county of Cook. 

‘* Once installed in office, this favorite of an elective judiciary 
may possibly indulge the hope that his troubles are over. Vain 
imagining! There are applications for place, masters to be ap- 
pointed, justices of the peace to be recommended, bailiffs and 
messengers to be selected. In these matters the interests of a 
political party must be considered, or the country would go to 
the dogs. And so he is hampered in his desire to render effica- 
cious the conduct of the business of his court and must pay 
more regard to the needs of the machine than to the good of the 
public. Remonstrance is of no avail. Refusal to submit to the 
demands of a political hierarchy means political ostracism and 
refusal of renomination. He may have performed great public 
service, but unless he obey the commands of the machine his 
days of public usefulness are numbered. He is also the 
prey of disappointed suitors. It is a soothing balsam to 
a defeated litigant that he may get even with the judge 
at the next election. He is also subject to the venom 
of disappointed lawyers. There is a class of lawyers, who, 
defeated in the lower court, will seek a remedy in an appellate 
court. There is another class consciously unable to reverse the 
judgment, or too ignorant to properly go about it. This class 
will go down to the tavern and swear at the judge — and pro- 
fanity has its telling effect upon the minds of voters upon the 
eve of an election. He is also subject to the changeable whims 
of the public— the spasmodic exhibition of sympathy and of 
supposed virtue. If he dare by his judgments to follow the 
demands of the constitution and the law of the land when public 
excitement or public sympathy demand compliance with its 
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wishes, it will be remembered of him in that day when the 
sovereign shall choose a successor. For when public expectation 
is disappointed, the people will break the idol which they have 
set up and he becomes the victim of the shattered hopes and 
expectations of the public. He who was selected to do the peo- 
ple’s will, has basely chosen to follow the behests of written 
law rather than the wishes of the mob, and another idol must be 
set up to be in turn beaten down and shattered. It is to-day 
‘Hosanna in the highest! ’ — to-morrow ‘ Crucify him, 
crucify him! ’ 

‘Thus, through all his term, weak human nature is subjected 
to conflict between duty to conscience and to the law, and compli- 
ance with the wishes of the public, which is necessary to the 
retention of position. You will of course remember, gentlemen, 
that I am not speaking of matters existing within the aforesaid 
county of Cook in the State of Illinois. 

‘‘ These are not all of his troubles. He has yielded to the 
demon of ambition. He has sought to earn a great name as a 
jurist. He has thought that his judgments would go down to 
posterity as models of judicial acumen and become the marvel 
of future generations of lawyers who would rise up and call him 
blessed; forgetful that, as Byron observes, fame and glory con- 
sists in being slain upon the battle field and having your name 
spelled wrong in the gazette. In furtherance of a noble ambi- 
tion he gives to the State the best years of his life when experi- 
ence has sobered and molded and perfected judgment. He has 
yielded the large gains of a lucrative practice trusting to be able 
to live upon the compensation allowed to judges; but all too late 
he learns that the compensation is inadequate; that he must 
forego the luxuries that to him had become necessities, and that 
he must ‘ gnaw the file’ of economy and proverty while com- 
pelled to maintain a position in society commensurate with his 
position. He cannot with much hope of success surrender his 
ambition and return to the practice of his profession, for his 
clientage is gone, his judicial training has disqualified him to 
engage as a partisan at the bar. He is ‘ out of the swim’ and 

younger and less accomplished lawyers can down him in the con- 
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a judge upon the bench, without independent sources of income, 
compelled to rely upon inadequate compensation and unable in 
his old age to enter again into the conflicts of the bar. I beg to 
say, gentlemen, that in this particular instance I do refer to the 
County of Cook, and I regret to be obliged to say that the 
matter here referred to is not peculiar to the system of an 
elective judiciary. 

‘* But age has come to our candidate for judicial honors. The 
ravages of time and of trouble and of worry have done their 
perfect work. Worn out in the public service, with hope gone, 
with body racked with pain, with heart tortured with the reflec- 
tion that he must leave his family to the cruel mercies of an 
unfeeling world, he lies down upon his bed of death, happy, 
however, in the consciousness that his days of running for office 
are ended. And when he comes before the Great Judge his only 
prayer will be, that he may be appointed to some permanent 
position among the angels and be not compelled to hold place by 
popular approval. Or else, if so it must be, that he may be sent 
below to enjoy the society of Plato, of Socrates, and of Cicero, 
of Gibbon, of Shakespeare and Byron, of Benjamin Franklin, of 
Humbolt, of Darwin, and of Huxley, and of Lord Bacon and 
Judge Gary, and of all the other great historians, philosophers, 
poets, scientists, wits, judges and lawyers, no longer to be pur- 
sued by the phantom of popular approval. I desire, gentlemen, 
not to be misunderstood in my reference to angels. I intended 
no allusion whatever to the county of Cook. 

** But let me conclude seriously. The evils of an elective 
judiciary are many and obvious. The people have repossessed 
themselves of the power, once delegated, to nominate the incum- 
bents of judicial position. It is not probable that in our day 
they will have discovered their error. It is not likely that they 
will again delegate this power, or place it in the hands of one 
who, realizing the responsibility, will select only able and 
trained lawyers for judicial position to be retained during good 
behavior. 

‘«* Let us, therefore, be practical and seek to, minimize the evil 
of an elective judiciary. Let the Bar rise to the occasion and to 
its duty as leaders of thought among them. Let there be agita- 
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tion along the lines pursued in the State of New York, where an 
elective judiciary has been tried and has been found wanting. 
Lengthen the term and increase the compensation, that the posi- 
tion may be attractive to the ablest members of the Bar, who 
shall be assured of their position although they may dare to do 
right. Let the judges be made just as independent as it is pos- 
sible to do; for then, and then only, can you certainly rely 
upon just judgment. The people are not altogether at fault. 
They desire to do that which is best. They err only from igno- 
rance of that which is best. Let the Bar become the friends 
and instructors of the people. Teach them the high duties per- 
taining to judicial function, Teach them to keep that high office 
out of the mire of party politics. Teach them that other quali- 
fications than subserviency to party dictation are essential to the 
judicial position; that learning, ability, experience, honesty and 
perfect fairness are the jewels of its crown. Then will they 
respond to the right and make judicial position honorable, 
independent and desirable.”’ 
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SOME RECENT MASSACHUSETTS DECISIONS IN 
PARTNERSHIP. 


A late volume of Massachusetts reports,! contains three 
interesting and instructive decisions on the law of partnership: 
Hughes v. Gross,’ Clarke v. Stanwood,? Chase v. Henry.‘ In 
two of these'three cases the court failed to reach a unanimous 
decision, and we have very strong dissenting opinions.® There 
is, however, one point on which all-the learned judges agree. 
They flatly reject the firm entity or commercial view of a part- 
nership. They have scornfully repudiated, as an academic refine- 
‘ ment, or as a logician’s subtility, the idea of a partnership exist- 
ing as a separate legal being, much in the same fashion asa 
corporation, apart from the existence of the different copartners. 
They insist that the partnership and the individual members of 
the firm are one and the same thing.® 
In Hughes v. Gross, Gross & Strauss, a firm composed of 
Isaac Gross and Philip Strauss, made a contract with the plain- 
tiff to serve them as assistant manager of the cloak department 
in their store. This agreement was signed by the firm name of 
Gross & Strauss. November Ist, 1892, Philip Strauss died, and 
the surviving partner carried on the business until February Ist, 
1893, when one Sommer became a partner in the firm. No 
change was made in the place of business or in the firm name, 


1 166 Mass. refer to a mercantile distinction be- 


2 Page 61. tween a firm and its members. But 
3 Page 379. we have no doubt that our merchants 
4 Page 577. are perfectly aware that claims 


5 In Clarke v. Stanwood, Mr. Jus- 
tice Knowlton dissents in a careful and 
elaborate opinion; while in Chase v. 
Henry, the court was divided four to 
three. 

® Cory on Accounts, and Lindley on 
Partnership, have made it popular to 
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them, * * Hallowell v. Blackstone 
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Hughes v. Gross, at p. 66. *‘ The com- 
mon law does not know the firm as an 
entity.” 
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the new firm taking the assets and assuming the liabilities of the 
old one. Plaintiff continued in the employ of this firm and was 
properly paid until April 1st, 1893, when she claimed she was 
discharged without sufficient cause, and now sues said Gross & 
Sommer for breach of contract. On motion of the defendant 
Sommer, the trial judge refused to direct a verdict for him, and 
also refused to rule that, by the death of Strauss, the partnership 
was dissolved and the contract was terminated. The court 
above! on defendant’s exceptions expressed their opinion as 
follows: ** We are of opinion that it could not be ruled, as a 
matter of law, that the contract of service was dissolved by the 
death of a partner. We have no occasion to criticise the decis- 
ions in some of our States and in England and in Scotland, 
where an opposite result ‘was reached by a majority of the judges 
with reference to different kinds of business from the present, 
except to remark that the argument put forward in Scotland and 
elsewhere that the only contracting party was the firm, and that 
the firm had ceased to exist, does not agree with the common 
law. * * * A contract with a firm is a contract with the 
members who compose it. A joint contract to employ the plain- 
tiff is not ended necessarily by the death of one of the contract- 
ors.?- And there is no universal necessity that death should 
have a greater effect when the joint contractors are part- 
ners. * * * But the foregoing suggestions are not enough 
to lay a foundation for the liability of Sommers, even assuming 
that there was evidence warranting the inference that he was 
content to be bound unless Gross escaped. * * * It appears 
to us that this difficulty cannot be answered except by attribut- 
ing an over-subtile meaning to the firm signature and to the acts 
of the new partners. We cannot read ‘ Gross & Strauss’ as not 
only meaning all those who then were members of the firm, but 
also as purporting to name in advance all persons who might 
become members pending the contract. It follows that a ver- 
dict for Sommers should have been directed.”’ 

In Clarke v. Stanwood, one Stanwood, a member of a per- 
fectly solvent firm of three, was adjudged insolvent by the court 
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of insolvency on his own petition. Firm creditors as well as 
individual creditors were allowed to prove their claims, vote for 
assignee and for the discharge. The court held that they had a 
right so to do. That each partner is liable in solido for the 
partnership debts, and that partnership debts are provable against 
a single partner in solvency, and are released by his discharge 
and therefore such creditors have a right to vote on the question 
of choice of an assignee and of adischarge. Mr. Justice Knowl- 
ton dissents. ‘If a partnership is insolvent it must be brought 
into court, and its affairs are properly settled there. If the 
partnership is not insolvent, some of the partners being in a 
condition to pay all partnership debts as they are presented, 
there is no occasion for the partnership creditors to come into 
court, and the individual insolvent debtors had no occasion to 
obtain a discharge from the partnership debts.’’} 

In Chase v. Henry a suit was brought by three copartners to 
recover a debt due the partnership from the defendant. Asa 
defense the defendant set up a discharge in insolvency. Two of 
the plaintiffs were residents of Massachusetts, while the third 
was of New Hampshire, but they had their usual place of busi- 
ness in Massachusetts. The court, by a majority of four to three, | 
held that this discharge was no bar to the action, because a 
discharge in insolvency granted by a State court is of no effect. 
against a creditor residing in another State who does not submit 
himself to the jurisdiction of the court of insolvency. There- 
fore, as against the resident of New Hampshire, his rights and 
property in the claim are precisely the same as if no insolvency 
proceedings had intervened. As a member of the firm, he is 
entitled to have this debt collected, so that it may be included 
in the assets in which he will share. Neither the fact that his 
copartners reside within the jurisdiction of the insolvency court, 
nor that they must be joined as parties in suing on this claim, 
will operate to deprive him of his property. The minority 
opinion admits that it is true that the Massachusetts court could 
not discharge the claim of a person outside its territory, but the 
New Hampshire partner could not recover, since he must join 


1 At page 389. 
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with him, as plaintiffs, others whose claim the State could deal 
with and has discharged. The debt is not an entirety, but 
‘sone who accepts a promise jointly with others acquires a 
property which has the inherent vice that anything which dis- 
ables his fellow-contractees from suing will prevent his main- 
taining a suit.” 

It is deplorable that in one of the most active commercial 
States of our Union, one of the strongest judicial tribunals has 
been unable to agree upon and formulate definite views upon the 
legal status of a partnership. 

These three cases indicate a determination to hold that a part- 
nership act, a partnership liability or asset is the act, liability or 
asset of the individual partners and that a partnership is only a 
commercial form of joint contracting, or of joint ownership, and 
then a disposition of drawing back from the full legal conse- 
quences of this position. They desire to strip a partnership of 
all legal reality ; they desire to look only at the individuals whose 
union forms this commercial unit. 

Hughes v. Gross wholly ignores the existence of the partner- 
ship. That decision goes entirely on the ground that partners 
are joint contractors and only that. In Clarke v. Stanwood, the 
court attempts to apply this same theory to another phase of 
partnership, and there is an able dissent. Then, when we come 
afew pages further along, to Chase v. Henry, there is a clean 
division of opinion. There is an undercurrent of desire to give 
some significance to the existence of the partnership, but all 
the judges actually consider only the question of the rights of 
joint contractors. 

Had the court seen fit to give to a partnership the real exist- 
ence which it has in the eyes of merchants, there could have 
been no difference in any of these cases. In Hughes v. Gross, 
the plaintiff would have made her contract with the firm and she 
would have been entitled to look to all the partnership property 
for damages for its breach, irrespective of the change of per- 
sonel in its membership. In Clarke v. Stanwood, the case would 
have been even more simple. The individual partner would not 
himself have owed the debt to the firm creditors. They could have 
looked only to the partnership for their payment. If the partner- 


248 32 AMERICAN LAW REVIEW. 


ship was insolvent and unable to pay, then they would have been 
entitled to have the surplus after the payment of the debts due the 
creditors of the individual partners applied to their benefit; but 
only under those conditions. In Chase v. Henry, there could 
have been no question at all as to the decision. The debt was 
due from the defendant to the partnership. The firm was within 
the jurisdiction of the court and its property is clearly subject 
to its mandates. 

It is interesting therefore to see how still more recently the 
court has dealt with the case in which a large association in the 
nature of a partnership was sued in its partnership name without 
naming or securing service upon the individual copartners. In 
a majority opinion they held that under such circumstances a 
judgment could not be obtained which would be valid either 
against it or its members, thus seeming to go back again to 
their first opinion in Hughes v. Gross, that partnership tran- 
sactions are merely a form of joint contracting pure and simple 
and nothing more, and so leaving us to guess whether they in- 
tend to continue from now on to hold this view consistently or 
whether the next cases will again raise the same doubts as to the 
effect of this decision which Clark v. Stanwood and Chase v. 
Henry have done in coming after Hughes v. Gross. However, 
in the present state of authorities in Massachusetts, we are ata 
loss to state just what a parnership stands for and just how far 
the court will ignore it. We can only wait until point by point 
the status of the partnership is brought before the court and 
directly decided. 

Lee M. Friepmayn. 
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THE TRIAL OF M. ZOLA. 


I. Salus populi suprema lex was the cardinal maxim of the 
ancient Romans. The trial which has just ended before the 
Jury de la Seine by a sentence of one year’s imprisonment and a 
fine of three thousand frances, is the clearest illustration, in 
modern times, of that famous political principle ruling people 
and nations. 

The libel of M. Emile Zola, the well-known French writer, 
resumes itself into the following :— 

«©The officers of the court-martial (conseil de guerre), in 
acquitting Captain Esterhazy, only submitted to orders from 
their superiors.”’ 

At the time of the publication of the ‘* Lettre ala France’’ by 
M. Zola, the Prime Minister, M. Méline and General Billot, 
Minister of War, inclined to the revision of the Dreyfus case, 
but that only after * * * the general elections. 

Hence their hesitation to try M. Zola for libel and the explana- 
tion of the lapse of five days, before the Minister of War made 
up his mind to prosecute. ; 

But, in the meantime, the Chief of the French Etat-Major, 
General de Boisdeffre, informed the Minister of War that the 
whole High-Staff would resign and_ retire, unless M. Zola were 
taken up for libel; and, if report be true, confirming even the 
above determination by letter. 

Under those circumstances an indictment was issued. 


II. As a result of the trial, one fact stands out in great promi- 
nence and certainty. 

In 1894, during the trial of Captain Dreyfus, there was put 
before the court-martial, an important document without the 
knowledge and consent of the accused officer and his counsel, 


M. Demange, and which appears to have been the condemning 
evidence. 
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Whilst this fact was being clearly proved before the jury, 
General Billot was declaring, for the sixth time, in full parlia- 
ment (Chambre des Députés) that Dreyfus had been justly and 
legally sentenced, and that, so long as he, General Billot, should 
be the Minister of War, no revision of the case would be 
authorized to take place. 


III. Again, General de Pellieux, one of the prominent officers 
of the High-Staff, cross-examined by M. Labori (M. Zola’s 
counsel), stated openly that Dreyfus was guilty of high treason 
and that his guilt was further established by a document found 
after the ¢raitre had been tried. 

Being pushed by the defense, the witness insisted upon having 
General de Boisdeffre himself appear before the jury in order 
to make, as he expected, most startling declarations. 

On that account, the court retired to permit of the General 
making his appearance, and, to the profound astonishment of 
everybody, at the very moment General de Boisdeffre arrived in 
court, the jury was dismissed for the day. 

The evidence was therefore awaited with great eagerness. 
The following day, at noon, the court opened and General de 
Boisdeffre was introduced as witness. 

He made only a short and insignificant statement :— 

*¢ T confirm, on every point, the evidence of General de Pelli- 
eux, as authenic and exact. His words are absolutely true. I 
again confirm them, but I do not consider myself authorized to 
say more. My jury is the nation, and, if the nation has lost 
confidence in the chiefs of its army, we are willing to retire and 
leave our heavy task to others.”’ 


When M. Labori rose to cross-examine the witness, the presi- E 
dent of the court refused him a hearing, whereupon General de ry 
Boisdeffre retired.! tl 

m 
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examine or cross-examine directly any witness about the facts on which the 
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IV. At this point, Captain Esterhazy was examined and began 
by stating that, although desirous of answering every question 
put by the president of the court or the jury, he refused em- 
phatically to give any reply to ‘ those people there,’’ pointing 
to M. Zola and his counsel. 

The president then asked M. Labori which questions he 
desired to have put. 

‘«‘T am just writing out,’’ was the answer, ‘‘ a formal protest 
against the refusal of the court to cross-examine General de 
Boisdeffre and I shall not cross-examine this witness before the 
court has dealt with my written protest.”’ 

‘* Put your questions at once, or you will not have another 
opportunity of so doing.”’ 

«For the present, in such case, I have nothing to say, and I 
strongly protest against your proceeding.”’ 

Captain Esterhazy, in his turn, then walked out of court. 


V. One remark made by M. Delegorgue, president of the court, 
is worthy of special notice. When M. Labori questioned the man- 
ner in which the president conducted the trial, M. Delegorgue 
said: — 

‘The security of our country and /’amour de la patrie are 
first to be considered and ought to give place to all other rights.”’ 

Now we are led to explain the grave and serious causes, for 
the rulers of France and the president of the court, to apply to 
an accused and his counsel proceedings which, in an ordinary 
case, would be pronounced as unjustifiable and illegal. 

If report be true, discreetly in diplomatic circles the most 
serious revelations are hinted at, regarding the means by which 
the documents were obtained to establish the treason of Dreyfus. 
Had the officers been allowed by the president of the court to 
comply with counsel’s request and to speak the whole truth, 
their answer would undoubtedly have involved not only diplo- 
matic difficulties, but real and immediate war with a powerful 
neighbor. 

According to an undisputed principle of public international 
law, the person and the residence of a foreign ambassador are 
inviolable. This immunity and great privilege extend also to 


i 
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other persons charged with diplomatic missions and to all per. 
sons associated with the performance of the duties of an em- 
bassy or legation. 

Therefore, any violation of such immunities would be regarded 
as a high breach of public international law, and would involve 
immediate war. 

Could any European power resist the outburst of indignation 
of the nation itself, when the public became aware that, through 
a romanesque intrigue and most unlawful means, documents 
were taken from pockets and out of the residence of one of their 
representatives abroad? 

It appears that these documents had been secretly photo- 
graphed and were probably restored to the owner without his 
having had any suspicion of their temporary disappearance. 
They constituted the only evidence of treason. 


VI. Here arises the question whether all ordinary laws of 
morality and justice must give way before the higher law, the 
salus republice. 

In France, the eighteenth century, the century of concep- 
tion and philosophical speculation, ended with the conviction 
that principles ought to prevail over everything, notwithstanding 
consequences. Périssent les colonies plutét que les principes was 
the universal sentiment. 

The nineteenth century,—the century of adaptation and of 
progress, which, after all, is nothing else but an improved ora 
better adaptation,— has reversed that sentiment. Périssent les 
principes plutét que les colonies stands out most conspicuously by 
the present trial. 


VII. Before ending this short article, we cannot refrain from 
putting before the reader the difference between the code of 
morality which regulates the conduct of individuals and the rules 
of morality governing the intercourse between nations. We 
recall the words of Lord Lytton, when addressing the Glasgow 
University in 1888: ‘¢ First of all, the subjects of private morals, 
that is, individuals, differ from the subjects of public morals, 
that is, nations, so widely, that hardly a proposition applicable to 
the one can be properly applied to the other.”’ 
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The question has been put, whether it is, after all, wrong for 
a nation — as we are generally agreed it would be for an indi- 
vidual — to do a little evil that a great good may come? 

Lord Wolseley apparently thinks not, not even for an indi- 
vidual acting on behalf of the nation; for, in his Soldiers’ Pocket 
Book, instructing spies how to lie with audacity and success, he 
remarks that some people ‘* keep hammering away that honesty 
is the best policy and truth always wins in the long run; ’’ but 
‘these pretty little sentences do well for a copy-book, but a man 
who acts upon them had better sheath his sword forever.’’ 

In fact, does international morality exist?! 

Emite Strocquart, 
Avocat a4 la Cour d’ Appel de Bruzelles. 


1Mr. Thomas Graves Law, the esting article on the subject. See 
learned librarian of the Edinburg Sig- The New Review, October, 1897, p. 
net Library, has written a mostinter- 456. 
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NOTES. 


Lecat Curiosities.— The Law Times (London) revives the follow- 
ing legal curiosities :— 


Lord Eldon once judicially observed that a certain distinction appeared to 
him ‘‘ to be too thin.” 

In the case of Tynte v. The Queen,! judgment was reversed on error, after a 
lapse of one hundred and sixteen years. 

It may be a consolation to the bar to know that many years ago the Court of 
Common Pleas refused to hear an affidavit read, because the barrister therein 
named had not the addition ‘‘ esquire’’ to ‘his name.* 


SALARY OF THE CLERK OF THE SUPREME CourT OF THE UNITED 
Srates.— A press dispatch from Washington, dated January 24th, 
says:— 


The committee of both Houses believe they have at last found a way of keep- 
ing down the salary of the clerk of the United States Supreme Court to the 
fixed sum of $6,000 a year. Before this salary was fixed for the clerk of the 
court he was making about $40,000 a year, only $10,000 a year less than the 
President receives. Congress fixed his salary at $6,000, but, under a construc- 
tion of the law, he has been pocketing certain fees which bring his income up 
to fully $15,000 per annum. Among the fees which he has been keeping for 
himself is the $10 fee which every lawyer admitted to the Supreme Court has to 
pay for his enrollment. 


A Book Wirnovt an Inpex.— The Law Times (London), referring 
to the report of a select committee of the House of Lords on Lord 
Monkswell’s copyright bill, calls attention to the view expressed by 
Lord Campbell, that unless a book has an index it should not be allowed 
to become the subject of a copyright. We are of the same opinion. 
We go further. We say that unless a law book has a table of cases 
it should not be allowed to become the subject of copyright. It has 
long been a principle in relation to the law of patents for inventions, 
that, in order to be patentable, a machine or process must possess 
both novelty and utility. On the same principle, a collocation of words, 
destitute of utility, ought not to be admitted to copyright. 


17Q. B. 216. 2 1 Wils. 245. 
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Mr. Justice Brown’s Eye-sicnt Arrectep.— The following press 
dispatch, dated Washington, January 24th, while. probably exaggerat- 
ing the matter, as such dispatches generally do, nevertheless creates 


serious concern among the friends of one of the most able and eminent 
judges of the Supreme Court of the United States :— 


Justice Brown, of the United States Supreme Court, is in danger of losing 
his eye-sight. Several weeks ago the justice was attacked with an affection of 
the optic nerve. It became so serious that he was obliged to put himself under 
the care of Dr. Wilmer, a Washington specialist on diseases of the eye. While 
he has not absented himself from the sessions of the court, he is obliged to 
wear very dark glasses, and has been forbidden to do night work. Dr. Wilmer 


thinks he will be able to save the justice’s sight, but admits that the case is 
very serious. 


An INSTANCE OF THE SPEEDY ADMINISTRATION OF JUSTICE.— The fol- 


lowing instance of the speedy administration of justice is given by the 
Montreal Legal News :— 


An illustration of the expedition with which a case may pass through all 
the courts, including the final appeal to the Privy Council, is afforded by City 
of Montreal and Standard Light & Power Co., reported in the present issue. 
The judgment of their Lordships of the Privy Council was rendered on the 3d 
August, 1897, and, as will be observed by the opening remarks of Lord Mac- 
Naghten, who rendered the judgment, the incidents which led to the litigation 
occurred on the 10th September preceding. The judgment of Acting Chief 
Justice Tait was rendered on the 21st September, 1896, and the judgment of 
the Court of Queen’s Bench, affirming the decision, on the 3d October. This 
case shows that in the matter of expeditious administration of justice, the 
Province of Quebec takes a very high place. 


ATTORNEY-GENERAL Grices.— Before he became Governor of New 
Jersey Hon. John W. Griggs, the Attorney-General of the United 
States, appointed to succeed Judge McKenna, had been the legal ad- 
visor of numerous corporations, but it seems had never been enrolled 
in the Supreme Court of the United States. A press dispatch from 
Washington, dated February 21st, thus describes his first presentation 
to that court, after being confirmed as Attorney-General : — 


John W. Griggs, the new Attorney-General, was presented to the United 
States Supreme Court for the first time, but not being a member of the bar of 
that court, he was first admitted to practice. This was done on motion of 
Solicitor-General Richards, who said that Mr. Griggs was a member of the bar 
of New Jersey and otherwise qualified under the rules of the court. The 
Solicitor-General also presented Mr. Griggs to the court. This ceremony was 
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brief and informal, the Chief Justice merely remarking that the court was happy 
to meet Mr. Griggs. 


It might be added that the late Chief Justice Waite had never had 
any business in that court at the time when he was appointed by Pres- 
ident Grant to be its presiding officer, though he was formally enrolled 
as a member of its bar on his return from the Geneva Arbitration, where 
he was one of the counsel of the United States. 


ComMMENTS ON THE Dreyrus Case.— The controversy which 
is now raging in the French press as to the justice of the conviction of 
ex-Captain Dreyfus suggests two observations. One is that a secret 
inquiry is a worse evil than any mischief that can result from a public 
trial. The most contradictory statements are being made as to the 
evidence on which the prisoner was convicted, and on the question 
whether evidence was submitted to the court behind his back and that 
of his counsel. If the trial had taken place in the light of day, much 
of what is now said on one side or the other, perhaps on both sides, 
would have been kept out of the discussion. In this country, when 
the nauseous details of some unsavory case have been reported at 
length, the opinion has sometimes been expressed that judges should 
have the power to try cases in camera or exercise some control over 
the reports published in the newspapers. Those who hold this opinion 
will find food for reflection in the sequel to the Dreyfus case. The 
other observation is that in forbidding comments on a case while it is 
sub judice our legal system shows itself much superior to that of our 
French neighbors. When the Dreyfus trial was pending, the organs of 
the Anti-Semitic party in France did their utmost to excite prejudice 
against the accused; and many people think that his judges, however 
honorable and desirous to be just they may have been, were perhaps 
biased against him by the invectives of his enemies. Now, again, 
when a new judicial inquiry is probable, every circumstance, whether 
relevant or not, that may tell against the prisoner, against other sus- 
pected persons, or against anyone interested in the affair, is published 
and passionately discussed.— Law Journal (London). 


Tue Late Baron Pottocx.— The late Baron Pollock, who died in 
November last, was, with the exception of Sir Nathaniel Lindley, the 
last representative on the bench of the ancient fraternity of Serjeants- 
at-Law. He was the son of that patriarchal judge, Chief Baron Sir 
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Frederick Pollock. The latter died in August, 1870, at the age of 
eighty-seven. A brother was Sir David Pollock, who was Chief Justice 
of Bombay. Another brother was an Indian general, field marshal and 
constable of the Tower. The lately deceased Baron Pollock was not a 
politician, bat purely a lawyer,—a lawyer of sound discretion and 
learning, though not of great distinction. 

Referring to the late Baron Pollock and his illustrious father, the 
Law Times (London) says :— 


The judicial careers of Mr. Baron Pollock and of his father, Lord Chief 
Baron Sir Frederick Pollock, extended over a period of six-and-forty years. 
The Chief Baron, who resigned his judicial position in 1866, had been on the 
bench since 1844, when he succeeded Lord Abinger as Chief Baron. Mr. Baron 
Pollock became a member of the judiciary in 1873, seven years after his father’s 
retirement and four years after his death. In Ireland during the present cen- 
tury there is an instance of father and son sitting in immediate succession in 
the Irish Court of Exchequer for a period of forty-four years. Sir Michael 
Smith was appointed a Baron of the Exchequer in Ireland in 1793, and, on his 
vacating that post in 1801, when he became Master of the Rolls, his eldest son, 
Sir William Smith, succeeded him as a Baron of the Exchequer, an office which 
he filled till 1836. 


Toe Retirement or Cuter JupGe ANnprews.— On the first of the 
year Chief Judge Andrews, of the Court of Appeals of New York, 
retired from active service, having reached the age of seventy, which 
is the constitutional limit at which a judge can remain actively employed 
in that State. Under the peculiar provisions of the constitution of . 
that State, he is entitled to draw his salary until the expiration of his 
judicial term. During this time he may accept assignments to duty in 
the Appellate Division of the Supreme Court. This court, as is well 
known, is an appellate court inferior to the Court of Appeals. Not- 
withstanding this fact, it has been well suggested that it would be no 
compromise of dignity for the learned judge to accept such assign- 
ments. With the retirement of Judge Andrews, one of the most 
eminent of all the State judges passes from judicial life. He ascended 
the bench of the Court of Appeals of New York when the court was 
reorganized under the constitutional revision of 1867, and remained on 
the court ever since, until his retirement,— a period of nearly thirty 
years. He has made a deep impression upon the jurisprudence of his 
State and country. He is described as a thoughtful and conscientious 
man, possessing ample mental resources for the task devolved upon 
him by the exalted office which he filled, but at the same time, not a 
man that would be characterized as brilliant. He possessed a strong 
VOL. XXXII. 17 


2538 32 AMERICAN LAW REVIEW. 


love of justice and a sincere desire in every case to reach the real truth 
and justice of the matter. The members of the bar remember him 
gratefully for his courteous treatment of them while he presided in the 
Court of Appeals. It is said that, under his presidency, the court was 
‘*a congenial place for the transaction of business by gentlemen.”’ It 
is to be regretted that all presiding judges do not deserve this eulogy, 


Trusts Triumpnant.— ‘‘ In October, 1896, the Post-Dispatch printed 
a list of 139 trusts and combines, formed to control prices and prevent 
competition. Since then, as was to have been expected under the 
regime of the party favorable to trusts, not one of these unlawful con- 
cerns has been broken up by government action. On the contrary 
the further formation of trusts has gone actively on. And there is 
not the least hope that the people will get any relief for the next three 
years. During the past twelve months the following new trusts or re- 
formations of old combines have been reported: Bicycle tube-makers, 
wood-working machinery manufacturers, malting companies, glucose 
manufacturers, sheet iron and enameled waremakers, sewer-pipe makers, 
milk companies of New York, cracker companies, wire-nail makers, win- 
dow glass manufacturers, wholesale clothiers, theaters, several gas com- 
panies. The only two legal actions of any importance against trusts, 
reported in the same period, were an attempted injunction in the case of 
the Glucose Trust, and an investigation of the sewer-pipe combine by the 
Attorney-General. The injunction was defeated and the investigation 
apparently fell through. For the present the trusts are in the saddle. 
But the people’s turn will come. They know that a democratic form of 
government will be impossible when the industries by which they live are 
controlled by a few men, whose power gives them a dominant influence 
in politics. The reckoning is inevitable. What kind of reckoning 
shall it be? ’? — St. Louis Post-Dispatch. It may be added to the above 
catalogue that the Associated Press News Trust is still in existence, 
that the St. Louis Post-Dispatch is one of its pillars, and that the 
proprietor of the St. Louis Post-Dispatch is the most active of any of 
its members in upholding the monopoly features of that organization. 
Consistency is indeed a virtue. 


TimeLy SENSIBLE ApvicE From A Great JupGe.— At the end of 
a lecture on Constitutional Law, addressed to the students of the 
Columbian University, on February 25th, by Mr. Justice Harlan of the 
Supreme Court of the United States, that eminent judge, referring to the 
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disaster to our battle-ship Maine, gave the following timely and sensible 
advice : — 


I do not think I can better close what I want to say to-night than by saying 
to you that we are now in times when people ought not to lose their heads, as 
some people are doing, in and out of Congress. I can perform no better service 
to you, I am sure, than to advise you to keep cool; not to pass judgment upon 
grave questions when you have not the facts before you. If there is anything 
that our profession teaches us, it is to wait until the case is presented before 
you reach the final conclusion. 

You will understand very well to what I refer. A great calamity has 
occurred in the waters near by. It is idle for any man to say that he knows 
how the calamity occurred, and any man belittles his nature and lowers him- 
self in the estimation of his fellow-man when he expresses the anxiety that it 
will turn out that it was an accident, but that it was treachery, rather than an 
accident. Brave, generous men do not want to think so badly of their fellow- 
men. We don’t want to believe that that was an act of treachery and duplicity; 
we hope it will turn out otherwise. And we ought all to have this feeling, that 
if it turns out to be accidental, we should rejoice; if it turns out not to be acci- 
dental, we will not hear any more of North, South, East or West, no more of 
Republicans, Democrats, or Populists. We will hear only of Americans. 


DeatH oF JupGE Macraritane.— Hon. George B. Macfarlane, one 
of the Judges of the Supreme Court of Missouri, and Presiding Judge 
of Division No. 1, died at St. Luke’s Hospital in St. Louis on February 
12th, from the effects of a surgical operation. He was born in Callo- 
way County, Missouri, in 1837. His early education very much re- 
sembled that of other ambitious boys in the Western States. He went 
to a country academy, and afterwards to a country college, but did not 
graduate. He studied law in the office of a country lawyer and he 
taught a country school in Illinois. He began the practice of the law 
at Rushville, Ill., in 1861; he was successively the law partner of John 
E. Hutton, and J. McDowell Trimble. He held the office of Judge of 
the Probate Court in Missouri, both by appointment and election, and 
was local attorney of the Wabash Railroad Company. He was first 
appointed to the Supreme Bench of Missouri by the Governor to fill a 
vacancy, and was subsequently elected. 

Judge Macfarlane was what might be called a desirable judge; he 
was not brilliant, but he was careful, painstaking and just. He dida 
fair amount of judicial work, and did it well. He was courteous and 
urbane in his official relations with the bar of his court. His death 
was untimely; he might have lived many years longer, and served an 
additional term with credit to himself and benefit to his State, had he 
not been carried off by that peculiarly accidental disease, appendicitis. 


f 
f 
e 
e 
e 


260 32 AMERICAN LAW REVIEW. 


His death is deeply lamented by the bar and people of Missouri, and 
nowhere as much so as among his old friends and neighbors. 


ContrisuTORY NEGLIGENCE OF SPAIN WITH REFERENCE TO THE Dis- 
ASTER OF THE Batrie-snip Maine. — At the time of this writing the 
probabilities are increasing that the battle-ship Maine was blown up 
from an outside agency, probably a submarine mine. On the other 
hand, it does not seem that sufficient evidence has been developed to 
connect the government of Spain with the disaster, and we have noidea 
that the Spanish government had anything to do with it directly, 
Nevertheless its officers and citizens may have been guilty of the crime. 
As is always the case when a ship, whether a merchant vessel or a 
vessel of war, comes into a harbor, the harbor-master designates the 
place where it is to put out its anchor. This was done in the case 
of the Maine. Now, if the Maine was blown up by a submarine mine, 
the harbor-master of Havana should have known of its existence. Itis 
a part of his duty to know the location of every dangerous thing in the 
harbor, especially of every dangerous thing which has been put there 
by the government of the country whose officer he is. If he knowingly 
anchored the Maine over a mine, his act was criminal, though it may 
have been his personal tort for which the Spanish government would 
not be responsible at the mouth of the cannon. But it is clear that if 
the Maine was exploded by an external agency, directed by citizens of 
Spain, the Spanish government, according to international law, is 
responsible to our government in damages. It is also plain that, 
according to that law, those damages extend to indemnity to the 
families of the officers and sailors who were killed in the catastrophe. 
International law is nothing more than the concert of modern Europe 
and America, that collection of precedents which modern civilized nations 
have established for governing their intercourse with each other. Now, 
it is well established that where the lives or property of citizens of one 
country, domiciled in another country, are destroyed by citizens of the 
latter country, the country within whose limits the destruction takes 
place must pay an indemnity to the country whose citizens have been thus 
injured. On this footing we have heretofore paid damages to other 
nations, and other nations have paid damages to us. We paid damages 
to the king of Italy for a massacre of Italian subjects in New Orleans. 
Spain paid indemnity to us for seizing one of our ships, ‘‘ The 
Virginius,’’ on the high seas in 1873, taking it to a Cuban port and 
shooting a number of its officers and crew who were American citizens. 
That was a casus belli; and in the present temper of the American 
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people, such an act would undoubtedly provoke war with Spain. The 
question between the United States and Spain will not, however, as 
some writers suppose, be governed by the common law, except in so far 
as the law of nations may be deemed a part of that law, since Spain is 
not subject to the municipal law of the United States; though it proba- 
bly will be governed by those conceptions of natural right, to which all 
civilized nations are supposed to assent, called by the writers on Roman 
law the jus nature. 


Courts-MaRTIAL WitHour Power To ComPEL THE ATTENDANCE OF 
Crvitian Witnesses.— The military court-martial which had been for 
a considerable time in session at Savannah, trying charges preferred 
against Capt. Oberlin M. Carter, of the Engineer Corps of the 
United States Army, for conspiracy, embezzlement and conduct unbe- 
coming an officer and a gentleman, adjourned its session to New York 
City, and there found its proceedings blocked in consequence of the 
absence of any Federal statute enabling it to compel the attendance of 
civilian witnesses, and to issue and enforce subpoenas duces tecum. 
At the time of this writing a bill is pending before Congress conferring 
such power upon courts-martial. Considering the relation which these 
special tribunals sustain toward the discipline of the army, and hence 
towards the public welfare, there seems to be no good reason why such 
a power should not exist, at least where it is made subject to the 
superintendence of the Federal judiciary. 

This peculiar phase of the case is thus described by the New York 
Sun :— 


Captain Carter until recently had charge of the improvements being made by 
the United States in the Savannah river, on which nearly $7,000,000 has been 
spent in the last ten or twelve years. Of this, it is asserted, $2,000,000 or more 
has been made away with through irregular methods, and that with the con- 
nivance of Capt. Carter and largely for his own benefit. The captain is accused 
of embezzlement, conspiracy, and irregularities. 

Although the testimony already taken comprises about a million words, it 
relates to only a part of the charges, and the Judge-Advocate-General declares 
that he has only begun the case for the government. The purpose of adjourn- 
ing the hearings and bringing the court here was to get the testimony of bank- 
ers, contractors, and others who would not go to Savannah to testify. It is 
alleged that a great deal of the crookedness charged was conducted by means 
of contracts made with the Atlantic Contracting Company of Fayetteville, N. 
Y., of which John F. Gaynor, Democratic State Committeeman, is president, 
and B. D. Green, formerly a captain in the Engineering Corps, is treasurer. 
The bankers through whom this concern did business in this city are among 
those whose testimony is wanted. : 


: 


262 32 AMERICAN LAW REVIEW. 


The court opened yesterday forenoon in a large room on the eighth floor of 
the army building. A number of ladies from the garrison at Governor’s Island 
were present. Brig.-Gen. Elwell S. Otis is president of the court, and the 
Judge-Advocate who is prosecuting the case is Col. Thomas F. Barr, assisted 
by Lieut.-Col. J. W. Clous, Judge-Advocate of the Department of the East, 
who was originally assigned to conduct the case. Capt. C. E. Gillette, who 
succeeded Capt. Carter, and is the principal witness for the government, was 
present, as were Capt. Carter and his four lawyers. 

When all seemed ready for a resumption of the hearings, Col. Barr 
arose and declared that he must ask an adjournment until to-day, as he 
had been unable to secure the attendance of the important witnesses 
whom the court had come here to hear. He had spent the time since the 
last sitting of the court diligently trying to prepare his evidence, but he had 
encountered unexpected difficulties. These, he said, arose from a remarkable 
and by no means creditable backwardness on the part of persons who were 
believed to have important knowledge of the case to come and give testimony, 
Some of these persons had been warned not to testify by counsel other than 
their own, and he declared that this effort to suppress the truth could be only 
temporarily successful, as the government was determined to get to the bottom 
of the case. A bill is now before Congress, he said, which will provide for an 
investigation by a Congress committee having the power, which the court- 
martial lacks, to compel witnesses to testify. 


Po.ice Recuiations: THE Recent Act PROVIDING FOR THE 


CLEANSING oF Persons INFESTED WITH VERMIN, ETC.— A curious statute, 
passed at the last session of the British Parliament, has the short 
title of ‘‘ The Cleansing of Persons Act, 1897.’’! Its long title is ‘* An 
Act to permit local authorities to provide cleansing and disinfection for 
persons infested with vermin.’’ It reads as follows :— 


Be it enacted by the Queen’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled. and by the authority of the same, as follows:— 

1. Power to local authorities to provide cleansing, etc., for persons infested with 
vermin.— On and after the passing of this Act any local authority shall have the 
power, when in their discretion they shall see fit, to permit any person who shall 
apply to the said authority, on the ground that he is infested with vermin, to 
have the use, free of charge, of the apparatus (if any) which the authority 
possess for cleansing the person and his clothing from vermin. The use of 
such apparatus shall not be considered to be parochial relief or charitable 
allowance to the person using the same, or to the parent of such person, and no 
such person or parent shall by reason thereof be deprived of any right or 
privilege or be subject to any disqualification or disability. 

Local authority may expend any reasonable sum on buildings, appliances, 
and attendants that may be required for the carrying out of this Act, and any 


1 60 & 61 Vict., cap. 31. 
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expenses for these purposes may be defrayed out of any rate or fund applicable 
by the authority for general sanitary purposes or for the relief of the poor. 

2. Definition — 54 & 55 Vict. c. 76.— In this Act “local authority’? means in 
England the council of any county borough, the district council of any district, 
any board of guardians, and in the county of London any sanitary authority 
as defined in the Public Health (London) Act, 1891. 

3. Application to Scotland — 30 & 31 Vict. c. 101.—In the application of 
this Act to Scotland, ‘‘ local authority ’? means and includes any local authority 
under the Public Health (Scotland) Act, 1867, and any acts amending that Act; 
but the local authority shall not erect buildings for the purposes of section one 
hereof, except with the sanction of the Local Government Board for Scotland. 
4, Application to Ireland.— In the application of this Act to Ireland,— 

(1.) The expression “local authority” means a sanitary authority under the 
Public Health (Ireland) Acts, 1878 to 1896: 

(2.) Any expenses incurred by a local authority in the execution of this Act 
shall be paid as part of the expenses of such authority in the execution 
of the Public Health (Ireland) Acts, 1878 to 1896, and in the case of a 
rural authority shall be general expenses: 


(3.) A local authority shall not purchase or erect buildings for the purposes 
of this Act without the consent of the Local Government Board for 
Treland. 


5. Short title— This Act may be cited as ‘‘The Cleansing of Persons Act, 
1897.” 


Possibly the shrewd legislator had in mind, in enacting the above 
statute, the idea of furnishing facilities to the legal authorities for get- 
ting rid of the ‘* muchers’’ who infest the highways of England during 
the summer season, and who retire to their squalid lodgings in London 
and other cities during the winter and enjoy the gains of their summer 
mendicancy. We need scarcely remind our readers that the ‘‘ mucher’’ 
inEngland corresponds strictly to the ‘‘tramp’’ in America. Investi- 
gations made by men that have turned ‘‘ mucher’’ for the purpose of 
finding out how the other half of the world lives, have disclosed the 
fact that a skillful ‘‘ mucher’’ can make considerably more money by 
the day during the warm season by begging than he could as a farm 
laborer or at any unskilled employment. This statute will enable the 
‘local authorities ’’ to turn the hose upon this undesirable class of 
itinerants. Possibly the Australian sheep farmers will come to the 
point of having their provincial parliaments enact similar statutes, to 
enable them to deal summarily with that interesting class of persons 
known as ‘‘sundowners.’? The ‘‘sundowners’’ are supposed to be 
sheep-shearers who tramp from one sheep-farm to another in search of 
employment. A custom allows them to sleep one night in the out- 
house, with supper and breakfast gratis; then they must move on. If 
they are not allowed one night’s lodging with supper and breakfast, 
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according to the custom, they try to get even with the sheep farmer by 
setting his buildings on fire. It is, therefore, always the part of sound 
policy for him to comply with the custom. But, the demands of the 
custom exhausted, compulsion is often resorted to to induce the ‘ sun- 
downer ”’? to move on to some other farm. It is needless to suggest 
that great numbers of persons who are not sheep-shearers, but who 
belong to the idle and vagabond off-sloughs of society, join the sun- 
downers and tramp along with them and avail themselves of the bene- 
fits of the custom,— just as, in Germany, all sorts of vagabonds tramp 
the highways under the pretense of being honest handwerksbiischer. 


Errect oF RECOGNIZING THE BELLIGERENCY OF THE CvuBAN InsvR- 
GENts.— A recognition by our government of the Cuban insurgents as 
belligerents would act both ways. It would undoubtedly encourage 
them and give them a standing which they do not now possess. It 
would, on the other hand, give Spain the right to search our ships ply- 
ing between this country and Cuba for contraband of war. This was 
suggested to Congress by President Grant in his message on June 13th, 
1870, during the former Cuban insurrection, opposing the recognition 
of the then insurgents as belligerents in the following language :— 


If belligerency be recognized, the commercial marine of the United States 
becomes liable to search and to seizure by the commissioned cruisers of both 
parties. They become subject to the adjudication of prize courts. 


Nevertheless the fact remains, that the Cuban insurgents are belliger- 
ents. For three years they have maintained the field against more than 
200,000 Spanish soldiers, and during that time have had exclusive pos- 
session of the eastern half of the island. Certainly they are entitled to 
a recognition on our part of the actual status which they have estab- 
lished for themselves by force of arms. 


APPOINTMENT OF INCOMPETENT LAWYERS TO THE Bencu.— The advo- 
cates of the system of electing of judges, Federal as well as State, will 
find considerable comfort in the fact that the present government of 
Great Britian has had the courage to defy the opinion of the bar of 
that country to the extent of conferring judicial honors upon members 
of the legal profession who had no sort of standing in it entitling them 
to such preferment. In other words, it is made plain by the comments 
of the English legal journals that the appointive system may, even in 
a staid old government, based upon a solid public opinion, be grossly 
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abused by raising to the bench men who though active and serviceable 
as politicians, have very little standing as lawyers. 


Here is one of the many protests against recent English appointments 
taken from a recent issue of the Law Times of London :— 


The revolt of the lawyers is a contingency which must be contemplated by 
the government. The appearance in a conservative review of a confession of 
shamefaced incapacity to defend some recent judicial appointments, is but a 
single expression of an almost universal feeling. How far it will extend, how 
it will operate in the coming session, is a question which is exciting much 
interest. The significant fact is that the government find no advocates, no 
apologists. The competent lawyers, whose life services in Parliament and 
the profession have been disregarded for personal reasons, are constantly in 
the mind of party lawyers, whilst leaders of the bar out of the House, who have 
been made to give way to men practically unknown in the ranks of working 
advocates, attract sympathy which will not rest. It is supposed, too confidently, 
that a government with a great majority can violate professional traditions and 
offend professional sensibilities without risk. This is not the case. Resent- 
ment keenly felt will make itself heard, and if party managers believe that judi- 
cial positions can be given away for reasons unconnected with professional 
qualifications, the awakening may be sharp. And whocan say that itis unfit- 
ting that it should be so? Are the public wrong in considering judicial office a 
sacred trust? That this aspect of the matter should be constantly present with 
us is the most certain guarantee that our bench will be recruited from the only 


members of the profession whose experience and capacity are beyond contro- 
versy. 


The same legal publication, in the same number, thus sarcastically 
referred to one of the recent appointments :— 


We have been hoping to see Mr. Justice Darling removing professional dis- 
approval of his promotion by tactful conduct and fulfilling his promise to 
uphold the best traditions of the bench, but he has disappointed the profession. 
His appearance at the Kensington Parliament has put him almost outside the 
pale of polite comment. If local parliaments are to invite aud secure a judge 
to hear their approval of the Queen’s action in his selection, if judges are to 
welcome the views of the local parliaments, if judges are in local parliaments 
to make jokes about their appointments even to referring to their alleged per- 
sonal defects, where will our judicature be landed? Mr. Justice Darling 
believes that other great lawyers have established their reputations by as easy 
methods as the enumeration of law books which they have read. He declined 
the work of supererogation of which he was capable. The golden value of 
silence was never more painfully demonstrated. 


Tue De Lome Inciwent Internationa, Law.— If the destruction 
of the battle-ship Maine, in the harbor of Havana, had not totally 
obscured the so-called De Lome incident, we should have had a much 
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fuller discussion of it in the public press from the standpoint of inter- 
national law and precedent. De Lome, as will be recalled, wrote a 
very indiscreet letter to a Spanish editor then in Havana. By some 
treachery it fell into the hands of the Cuban Junta, and they gave it to 
a representative of the New York Journal. The offensive portions of 
the letter were that in which he described the President of the United 
States as a low politician catering to the rabble, in which he advised 
the furthering of the pending commercial treaty for effect, if for no 
other reason, and in which he recommended the sending of an impor- 
tant person to Washington to intrigue with senators of the United States 
in favor of Spain. 

At first, Senor De Lome evasively disavowed the authorship of the 
letter. This gave him time to telegraph to his government at Madrid 
his resignation of the office of representative of that government at the 
Court of Washington. The resignation was accepted by cable with a 
speed that outran rumor, and Senor De Lome immediately began to 
pack his trunks for his journey to Spain. There was evidently a 
strong desire on the part of the President and members of his Cabinet, 
to send him his passport, in diplomatic language; that is, to facili- 
tate his departure with an additional kick. But, the Spanish govern- 
ment having disavowed the language used in the letter, and in view 
of the manner in which it had evidently been procured and divulged, 
and in view of the further fact that it was not an official letter, al- 
though written upon the official paper of the Spanish Embassy, Presi- 
dent McKinley decided to let the incident take its own course. In 
this he acted with wisdom and dignity. It would have been mere 
cowardice to give the unfortunate diplomat a kick while he was making 
all haste to leave the country in disgrace. It is not necessary to hurry 
a man who has already decided to commit hari-kari. 

The De Lome incident has recalled to mind a number of precedents 
not entirely dissimilar. When Washington was President and our 
government was in its infancy, the French Republic sent, as its diplo- 
matic representative to our country, a man who went by the appellation 
of Citizen Genet; he landed at Charleston and, ignoring our govern- 
ment, began to excite sedition against it, and made a progress char- 
acterized by pernicious activity from Charleston to Philadelphia, where 
our government then had its seat. Jefferson and Randolph, who were 
considerably inoculated with the virus of the French Revolution, 
opposed taking an extreme course against him; but the other members 
of Washington’s Cabinet, Hamilton and Knox, favored expelling him 
from the country. The incident ended in the French government dis- 


NOTES. 267 


avowing his conduct and sending a successor in the person of Citizen 
Fauchet. The ready French pendulum had now swung to the other 
extreme. Under instructions from his government, Citizen Fauchet 
demanded that our government arrest Citizen Genet for misconduct ; 
but our government very sensibly declined so to do, ‘‘ for reasons of 
law and magnanimity.”’ 

Twelve years later our government, being in the weak hands of Mr. 
Jefferson with the still weaker Madison as Secretary of State, the 
Spanish Minister, Senor Yrujo, was detected in an attempt to bribe a 
Philadelphia newspaper to print an article criticising the administration, 
and taking the Spanish side of a disputed boundary question. Mr. 
Madison demanded of Spain his recall, but it was arranged that he 
should be allowed to depart quietly as if going home on leave. This 
he failed to do, but remained at Washington after the arrival of his 
successor, —the Spanish question still being under consideration by 
Congress. Mr. Madison notified him that his presence was displeasing 
to the President ; but he published two impudent replies, declaring that 
he would stay in Washington as long as he pleased; and he did. Such 
was the imbecile temper of our government of that time. 

The next incident of this kind occurred during the first term of Mr. 
Madison. The British Minister, Mr. Jackson, wrote an offensive note 
to our Secretary of State, indirectly charging our government with 
duplicity. He was promptly notified that no further official commis- 
sions would be received from him, and his own government was subse- 
quently informed of his misconduct. The British foreign office showed 
some disposition to question the course of our government in cutting off 
official communication with him without first asking for his recall. 
Meantime, he withdrew from Washington to New York, and three 
months later he was recalled by the British government; but otherwise, 
his government indicated no displeasure with him. 

During the short administration of Zachary Taylor, the French Minis- 
ter, Guillaume Tell Lavellée Poussin, wrote an offensive note to Mr. 
Clayton, our Secretary of State. He was thereupon summoned to the 
State Department and informed that his letter was offensive, but that 
he might withdraw or modify it. He endeavored to argue the question 
of its propriety, but was sharply told that the President did not deem it 
a matter for argument; and he thereupon withdrew the letter and 
erased its offensive expressions. 

Subsequently this same minister of France wrote two offensive letters 
to our Secretary of State concerning an incident in which one of our 
naval commanders had saved a war vessel off the Mexican coast, and 
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had raised a question of salvage. Our government, through our Minis- 
ter to the French Court, laid the letters before M. De Tocqueville, the 
French Minister of Foreign Affairs; but that insolent government did 
not see fit to make any disavowalin the premises. Thereupon President 
Taylor gave Poussin his passports, and he left. 

The case of Mr. Catacazy, the Russian Minister, who was recalled 
upon the request of our government in 1871, grew out of a social 
matter which might possibly have made no trouble except at a court 
where extreme prudishness, led by the wife of the Secretary of State, 
was the vogue. 

The case of Sackville-West, the British Minister, recalled at the 
request of Mr. Cleveland for writing an indiscreet letter to a person in 
California as to the duties of Englishmen who were naturalized citizens 
of the United States, is still fresher in memory. In that instance Mr. 
Cleveland demanded his recall, and the demand was complied with by 
the British government. 


Tue EnGiish WorKMEN’s CompEnsaTION Act.— We have had many 
inquiries concerning this celebrated statute, and have not been able to 
answer them satisfactorily by briefly describing it. We have therefore 
concluded to reprint it in full. It is as follows, as printed in the Law 


Times (London) for September 11th, 1897: — 


WORKMEN’S COMPENSATION ACT, 1897. 
60 & 61 Vict. cap. 37. 


An Act to amend the Law with respect to Compensation to Workmen for accidental 
Injuries suffered in the course of their eraployment.— [6th August, 1897.] 

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this pres- 
ent Parliament assembled, and by the authority of the same, as follows: — 

1. Liability of certain employers to workmen for injuries.— (1.) If in any em- 
ployment to which this Act applies personal injury by accident arising out of 
and in the course of the employment is caused to a workman, his employer 
shall, subject as hereinafter mentioned, be liable to pay compensation in 
accordance with the First Schedule to this Act. 

(2.) Provided that: — 

(a.) The employer shall not be liable under this Act in respect of any injury 
which does not disable the workman for a period of at least two weeks 
from earning full wages at the work at which he was employed; 

(b.) When the injury was caused by the personal negligence or willful act of 
the employer, or of some person for whose act or default the employer 
is responsible, nothing in this Act shall affect any civil liability of 
the employer, but in that case the workman may, at his option, either 
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claim compensation under this Act, or take the same proceedings as 

were open to him before the commencement of this Act; but the em- 
ployer shall not be liable to pay compensation for injury to a work- 
man by accident arising out of and in the course of the employment 
both independently of and under this Act, and shall not be liable to 
any proceedings independently of this Act, except in case of such 
personal negligence or willful act as aforesaid; 

(c.) If it is proved that the injury to a workman is attributable to the 
serious and willful misconduct of that workman, any compensation 
claimed in respect of that injury shall be disallowed. 

(8.) If any question arises in any proceedings under this Act as to the lia- 
bility to pay compensation under this Act (including any question as to whether 
the employment is one to which this Act applies), or as to the amount or dura- 
tion of compensation under this Act, the question, if not settled by agreement, 
shall, subject to the provisions of the First Schedule of this Act, be settled by 
arbitration, in accordance with the Second Schedule to this Act. 

(4.) If, within the time hereinafter in this Act limited for taking proceed- 
ings, an action is brought to recover damages independently of this Act for in- 
jury caused by any accident, and it is determined in such action that the injury 
is one for which the employer is not liable in such action, but that he would 
have been liable to pay compensation under the provisions of this Act, the action 
shall be dismissed; but the court in which the action is tried shall, if the plain- 
tiff shall so choose, proceed to assess such compensation, and shall be at liberty 
to deduct from such compensation, all the costs which, in its judgment, have 
been caused by the plaintiff bringing the action instead of proceeding under 
this Act. 

In any proceeding under this subsection, when the court assesses the com- 
pensation it shall give a certificate of the compensation it has awarded and the 
directions it has given as to the deduction for costs, and such certificate shall 
have the force and effect of an award under this Act. 

(5.) Nothing in this Act shall affect any proceeding for a fine under the en- 
actments relating to mines or factories, or the application of any such fine, but 
if any such fine, or any part thereof, has been applied for the benefit of the 
person injured, the amount so applied shall be taken into account in estimating 
the compensation under this Act. 

2. Time for taking proceedings.— (1.) Proceedings for the recovery under this 
Act of compensation for an injury shall not be maintainable unless notice of 
the accident has been given as soon as practicable after the happening thereof 
and before the workman has voluntarily left the employment in which he was 
injured, and unless the claim for compensation with respect to such accident 
has been made within six months from the occurrence of the accident causing 
the injury, or, in case of death, within six months from the time of death. Pro- 
vided always that the want of or any defect or inaccuracy in such notice shall 
not be a bar to the maintenance of such proceedings, if it is found in the pro- 
ceedings for settling the claim that the employer is not prejudiced in his 
defense by the want, defect, or inaccuracy, or that such want, defect, or inac- 
curacy was occasioned by mistake or other reasonable cause. 

(2.) Notice in respect of an injury under this Act shall give the name and 
address of the person injured, and shall state in ordinary language the cause 
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of the injury and the date at which it was sustained, and shall be served on 
the employer, or, if there is more than one employer, upon one of such em- 
ployers. 

(3.) The notice may be served by delivering the same to or at the residence 
or place of business of the person on whom it is to be served. 

(4.) The notice may also be served by post by a registered letter addressed 
to the person on whom it is to be served at his last known place of residence 
or place of business, and if served by post shall be deemed to have been served 
at the time when the letter containing the same would have been delivered in 
the ordinary course of post, and in proving the service of such notice it shall 
be sufficient to prove that the notice was properly addressed and registered. 

(5.) Where the employer is a body of persons corporate or incorporate, the 
notice may also be served by delivering the same at, or by sending it by post in 
a registered letter addressed to the employer at, the office, or, if there be more 
than one office, any one of the offices of such body. 

(3.) Contracting out.— (1.) If the Registrar of Friendly Societies, after 
taking steps to ascertain the views of the employer and workmen, certifies that 
any scheme of compensation, benefit or insusance for the workmen of an em- 
ployer in any employment, whether or not such scheme includes other employ- 
ers and their workmen, is on the whole not less favorable to the general body 
of workmen and their dependents than the provisions of this Act, the em- 
ployer may, until the certificate is revoked, contract with any of these work- 
men that the provisions of the scheme shall be substituted for the provisions of 
this Act, and thereupon the employer shall be liable only in accordance with 
the scheme, but, save as aforesaid, this Act shall apply notwithstanding any 
contract to the contrary made after the commencement of this Act. 

(2.) The registrar may give a certificate to expire at the end of a limited 
period not less than five years. 

(3.) No scheme shall be so certified which contains an obligation upon the 
workmen to join the scheme as a condition of their hiring. 

(4.) If complaint is made to the Registrar of Friendly Societies by or on 
behalf of the workmen of any employer that the provisions of any scheme are 
no longer on the whole so favorable to the general body of workmen of such 
employer and their dependents as the provisions of this Act, or that the pro- 
visions of such scheme are being violated, or that the scheme is not being fairly 
administered, or that satisfactory reasons exist for revoking the certificate, the 
registrar shall examine into the complaint, and, if satisfied that good cause 
exists for such complaint, shall, unless the cause of complaint is removed, 
revoke the certificate. 

(5.) When a certificate is revoked or expires any moneys or securities held 
for the purpose of the scheme shall be distributed as may be arranged between 
the employer and workmen, or as may be determined by the Registrar of 
Friendly Societies in the event of a difference of opinion. 

(6.) Whenever a scheme has been certified as aforesaid, it shall be the duty 
of the employer to answer all such inquiries and to furnish all such accounts 
in regard to the scheme as may be made or required by the Registrar of Friendly 
Societies. 

(7.) The Chief Registrar of Friendly Societies shall include in his annual 
report the particulars of the proceedings of the Registrar under this Act. 
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4, Sub-contracting.— Where, in an employment to which this Act applies, 
the undertakers as hereinafter defined contract with any person for the execu- 
tion by or under such contractor of any work, and the undertakers would, if 
such work were executed by workmen immediately employed by them, be liable 
to pay compensation under this Act to those workmen in respect of any acci- 
dent arising out of and in the course of their employment, the undertakers 
shall be liable to pay to any workman employed in the execution of the work 
any compensation which is payable to the workman (whether under this Act 
or inrespect of personal negligence or willful act independently of this Act) by 
such contractor, or would be so payable if such contractor were an employer 
to whom this Act applies. 

Provided that the undertakers shall be entitled to be indemnified by any 
other person who would have been liable independently of this section. 

This section shall not apply to any contract with any person for the execution 
by or under such contractor of any work which is merely ancillary or incidental 
to, and is no part of, or process in, the trade or business carried on by such 
undertakers respectively. 

5. Compensation to workmen in case of bankruptcy of employer.— (1.) Where 
any employer becomes liable under this Act to pay compensation in respect of 
any accident, and is entitled to any sum from insurers in respect of the amount 
due to a workman under such liability, then in the event of the employer be- 
coming bankrupt, or making a composition or arrangement with his creditors, 
or if the employer is a company of the company having commenced to be wound 
up, such workman shall have a first charge upon the sum aforesaid for the 
amount so due, and the judge of the county court may direct the insurers to 
pay such sum into the Post Office Savings Bank in the name of the registrar of 
such court, and order the same to be invested or applied in accordance with the 
provisions of the First Schedule hereto with reference to the investment in the 
Post Office Savings Bank of any sum allotted as compensation, and those pro- 
visions shall apply accordingly. 

(2.) In application of this section to Scotland, the words “ have a first 
charge upon”’ shall mean “ preferentially entitled to.”’ 

6. Recovery of damages from strangers.— Where the injury for which com- 
pensation is payable under this Act was caused under circumstances creating 
a legal liability in some person other than the employer to pay damages in 
respect thereof, the workman may, at his option, proceed either at law against 
that person to recover damages, or against his employer for compensation 
under this Act, but not against both, and if compensation be paid under this 
Act, the employer shall be entitled to be indemnified by the said other person. 

7. Application of Act and Definitions — 36 & 37 Vict. c. 48 — 59 & 60 Vict. c. 
48 — 58 & 59 Vict. c. 37 — 50 & 51 Vict. c. 58 —35 & 36 Vict. c.77 — 57 & 58 Vict. 
¢.42—9 & 10 Vict. c. 93.—(1.) This Act shall apply only to employment by the 
undertakers as hereinafter defined, on or in or about a railway, factory, mine, 
quarry, or engineering work, and to employment by the undertakers as herein- 
after defined on in or about any building which exceeds thirty feet in height, 
and is either being constructed or repaired by means of a scaffolding, or being 
demolished, or on which machinery driven by steam, water, or other mechan- 
cal power, is being used for the purpose of the construction, repair or demoli- 
tion thereof. 
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(2.) In this Act — 

“ Railway’? means the railway of any railway company to which the 
Regulation of Railways Act, 1873, applies, and includes a light rail- 
way made under the Light Railways Act, 1896; and “ railway” and 
“railway company ’’ have the same meaning as in the said Acts of 
1878 and 1896: 

** Factory ’’ has the same meaning as in the Factory and Workshop Acts, 
1878 to 1891, and also includes any dock, wharf, quay, warehouse, 
machinery or plant, to which any provision of the Factory Act is 
applied by the Factory and Workshop Act, 1895, and every laundry 
worked by steam, water, or other mechanical power. 

‘¢Mine’’ means a mine to which the Coal Mines Regulation Act, 1872, 
applies: 

*¢ Quarry ’”? means a quarry under the Quarries Act, 1894: 

**Engineering work’? means any work of construction or alteration or 
repair of a railroad, harbor, dock, canal, or sewer, and includes any 
other work for the construction, alteration, or repair of which ma- 
chinery driven by steam, water or other mechanical power is used: 

‘¢Undertakers’’ in the case of a railway means the railway company; in 
the case of a factory, quarry, or laundry means the occupier thereof 
within the meaning of the Factory and Workshops Act, 1878 to 1895; 
in the case of a mine means the owner thereof within the meaning of 
the Coal Mines Regulation Act, 1887, or the Metalliferous Mines Reg- 
ulation Act, 1872, as the case may be, and in the case of an engineer- 
ing work means the person undertaking the construction, repair or 
demolition: 

“Employer” includes any body of persons corporate or unincorporate, 
and the legal personal representative of a deceased employer: 

*¢ Workman ”’ includes every person who is engaged in an employment to 
which this Act applies, whether by way of manual labour or other- 
wise, and whether his agreement is one of service or apprenticeship 
or otherwise, and is expressed or implied, is oral or in writing. Any 
reference to a workman who has been injured shall, where the work- 
man is dead, include a reference to his legal personal representative 
or to his dependents, or other person to whom compensation is made 
payable: 

Dependents means — 

(a) in England and Ireland, such members of the workman’s family 
specified in the Fatal Accidents Act, 1846, as were wholly or in 
part dependent upon the earnings of the workman at the time of 
his death; and 

(b) in Scotland, such of the persons entitled according to the law of 
Scotland to sue the employer for damages or solatium in respect 
of the death of the workman, as were wholly or in part dependent 
upon the earnings of the workman at the time of his death. 

(3.) A workman employed in a factory which is a shipbuilding yard shall not 
be excluded from this Act by reason only that the accident arose outside the 
yard in the course of his work upon a vessel in any dock, river, or tidal water 
near the yard. 
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8, Application to workmen in employment of Crown — 50 & 51 Viet. c. 67.— (1.) 
This Act shall not apply to persons in the naval or military service of the Crown, 
but otherwise shall apply to any employment by or under the Crown to which 
this Act would apply if the employer were a private person. 

(2.) The Treasury may, by warrant laid before Parliament, modify for the 
purposes of this Act their warrant made under section one of the Superannua- 
tion Act, 1887, and notwithstanding anything in that Act, or any such warrant, 
may frame a scheme with a view to its being certified by the Registrar of 
Friendly Societies under this Act. 

9. Provision as to existing contracts.— Any contract existing at the commence- 
ment of this Act, whereby a workman relinquishes any right to compensation 
from the employer for personal injury arising out of and in the course of his 
employment, shall not, for the purpose of this Act, be deemed to continue after 
the time at which the workman’s contract of service would determine if notice 
of the determination thereof were given at the commencement of this Act. 

10. Commencement of Act and short title.—(1.) This Act shall come into 
operation on the first day of July one thousand eight hundred and ninety eight. 

(2.) This Act may be cited as ‘* Workmen’s Compensation Act, 1897.” 


Tue ADMINISTRATION OF JUSTICE AS MISREPRESENTED IN WORKS OF 
Fiction.— The conviction of an innocent man and his harrowing pun- 
ishment seem to form an essential part of the machinery of many 
modern works of fiction. A conspiracy is hatched up, and some 
lawyer is either the ‘‘ heavy villain ’’ or the chief adviser and coadjutor 
of the ‘‘ heavy villain.”” The court scene is generally silly, and impos- 
sible things are done in the name of the law, before court, at court 
and after court. Intelligent people are not impressed with literary 
performances of this kind; but the great mass of the people, shallow 
and ignorant as they are, are profoundly impressed with them, and 
acquire from them a deep distrust of the administration of justice. 
Good men—ministers of the gospel even — prostitute their talents to 
the writing of works of fiction, in which the conviction of an innocent 
man, under the due and regular forms and solemnities of the law, forms 
the crucial point of the narrative. 

We have been led to these reflections by reading the work of Hall 
Caine, entitled, ‘‘ A Son of Hagar.’’ ‘The essential machinery of this 
work of fiction lies in the fact that there were two brothers in Cumber- 
land, and that both of them were in love with the same lady, and that 
she gave her hand, with her heart in it, to the taller, the more honor- 
able and the manlier one; and refused her hand to the more astute and 
vindictive one, who, in addition to his other disqualifications, pos- 
sessed a deformed foot. The latter thereupon swore vengeance 


against her, and his lofty mind, reared, as he had been, among the 
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honest peasantry of the extreme north of England, began to devise 
schemes of vengeance which would put a member of a Greek society of 
brigands, or of the Sicilian Mafia, to a blush of envy or of shame, 
Now, the mother of these two children had in her early youth married 
a man in Ireland, and a Catholic priest had performed the ceremony, 
and this made the marriage void under the English law; so that, in 
the language of our Western vernacular, becoming tired of her, he 
‘*shook her.’’ She wandered about, with a baby in her arms, the 
result of their union, but she did not sing 


* Ballow, my baby, lie still and sleep; 
It grieves me sair to see thee weep.”’ 


On the contrary, deserted by her husband, and her baby but six 
months old and orphaned, she attempted to throw both herself and baby 
into the Thames and end all in the sweet oblivion of that great sewer, 
but was apprehended in the act by one of her Majesty’s constables and 
brought before a magistrate in ‘‘ Lunnon.’’ Then occurred the usual 
court scene, creditable enough to the magistrate, but showing 
how easily a mistake can be made and justice miscarry. It was, of 
course, assumed, contrary to the fact, that the child was illegitimate 
and that she, deserted by her lover — not by her husband — had been 
caught in the attempt to drown both herself and her merry-begotten 
son; and she hadn’t sense enough to tell the real story ; and the doctors 
put her in an insane asylum, and the baby was put to live with an old, 
childless licensed victualer and his wife, and grew up in London as 
their child, ignorant, besotted, and with all the coarse, cockney dialect 
and the coarse, brutal, criminal, cockney ways, that can be learned in 
a wayside tavern in the suburbs of London. And the mother, released 
from the insane asylum, went back to find her baby, and found that 
the family had moved, and of course she was unable to find out where 
they had moved to; as an actual matter of fact, none of the neighbors 
could tell her. And afterwards she fell in love with another man and 
became too intimate with him ; but it was in Scotland, and in Scotland 
there is, or was, at that time, what in some parts of this country we 
call ‘* common law marriages,’’ though there they are called ‘‘ Scotch 
law marriages,’’ and, for politeness sake, ‘‘ Scot’s law marriages; ” 
and such marriages depend upon consent, acknowledgment and cohab- 
itation, as man and wife. And a son was born to tiem while living’ 
thus ; and afterwards they moved into Cumberland, in England, and the 
mother was so misinformed as not to know that, by the law of Scotland, 
the son was legitimate, and that, the domicile of the father being in Scot- 
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land at the time, this made the son legitimate according to the law of 
England; but, on the contrary, she always nursed in her heart the hid- 
eous dream that, although she had subsequently married the father of 
this second son, it was — odious word that ought to be expunged from 
every language in Christendom —a bastard! The novelist conveniently 
left her for some thirty years undeceived on this simple and vital 
point, although there was a well-informed lawyer in the neighborhood 
with whom the members of her family were in constant consultation. 
Of course, this vital fact that this second son, the son of her second 
union, was not illegitimate, by reason of having been born in a wedlock 
valid according to Scotch law, did not come out until near the end of 
the novel, and not until after the poor woman had confessed to the 
said son that he was a bastard, and had then taken refuge in a convent 
in London. 

Now, what is more remarkable — but no novelist, especially if he is 
also a theologian, can stumble upon any improbability, however huge, 
since nothing is so improbable as many of the tenets of theology,— 
is that it so happens that the eldest son born of the first union, and 
the eldest son born of the second union, so nearly resemble each other 
that the neighbors cannot tell them apart; but the third son resembles 
neither, and is especially distinguished from both of them by his 
deformed foot. The eldest son, learning that his real mother has an 
estate in Cumberland, sneaks up there from his pot-house home in a 
suburb of London, to verify the rumor, hides away from the neighbors, 
but appears at a mill when it takes fire and acts a heroic part, and 
is even seen in the boudoir of his mother at night, and is met 
on the road, and is seen at a tavern; and all this gives rise 
to the rumor that Paul, his half-brother, whose duplicate he is, has 
been seen at these different places. Now Hugh, the brother with the 
deformed foot, nurses the manly purpose of getting even with the poor 
girl that has loved his undeformed and nobler brother and not loved 
him, and follows them after their marriage to London, being, of course, 
aided in all his infamous machinations by the lawyer Bonnithorne. 
And the train that brings the newly married couple from one of the 
suburban stations to London is suddenly wrecked, and the wounded 
passengers, rushing in their blind uncertainty from the wreck, are laid 
out on the snow, and the eldest brother, still living with his foster 
mother, in a besotted way at the old tavern, runs out and is caught in 
the act of robbing one of them and tries to escape, but a policeman 
seizes him by the collar and a portion of the collar is torn off, and he 
gets away with what remains of the coat, and gets back to the tavern 
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and there meets the Mephistopheles, brother No. Three, whom we have 
called Hugh. And Hugh plies him with brandy and succeeds in brib- 
ing him to personate his half-brother, the bridegroom. In the mean- 
time, Hugh has succeeded in getting the bridegroom into a room in the 
tavern, and telling him that he is a bastard, though born of Hugh’s own 
mother and producing documents to prove the fact. (It need scarcely 
be said that there are other documents which prove the contrary fact, 
but these are conveniently kept out of view and not produced until the 
decisive time comes, and that does not come until an innocent man has 
been branded as a felon and has undergone a year and a half of penal 
servitude. ) 

Thinking that he is a bastard, and that he has committed a horrible 
crime in concealing this fact from his bride, he puts her in a convent 
and orders her to remain there till he returns. It falls out that this is 
the same convent in which his mother has become a lay nun. Then 
the distracted brother Paul, the bridegroom, runs into the hotel, out of 
breath, and falls in a fainting fit; all of which, though purely acci- 
dental, is exceedingly convenient for the novelist. While in this fit 
and calling for ‘‘ water, water,’’ the Mephistopheles and the eldest be- 
sotted brother drag him up into the attic and there pull off his clothes, 
and the besotted brother puts them on, and then they put on to him 
the clothes of the besotted brother, including the torn overcoat, thus 
marking him out to the police as the thief. Then the besotted brother 
sends ‘‘ t? auld woman,”’ his foster mother, to the convent with a mes- 
sage to the bride to come immediately to Euston Station and there join 
her husband. She comes there and finds the alter ego of her husband, 
the besotted eldest brother, dressed in her husband’s clothes. Then 
she recognizes him as her husband, gets into the coach with him, and 
at that very unlucky moment, luckily the old parson of the parish in 
Cumberland, where the parties live, rushes into the same compartment 
with them. The real husband, having awoke in nearly the nick of time, 
finding himself in this strange attire, rushes out to find his wife, gets 
some sort of clue, evades the police like a wild horse, and rushes up to 
the train just as it is pulling out from the station, only too late to board 
it, but just in time to fall into the arms of a squad of friendly police- 
men whom he fights and belabors like a madman. But they overpower 
him, and he is taken to court and is prosecuted as Paul Drayton, the 
name by which the eldest, tavern-raised and besotted brother goes; 
and he is convicted as Paul Drayton, notwithstanding his repeated 
protestations that his name is Paul Ritson; and the newspapers are full 
of it, and they denounce him as a most enormous impostor. 
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Meanwhile the train which runs out of Euston Station does not go 
far before the bride discovers that the man who has assumed to meet 
her as her husband is not her husband, but another man who looks just 
like him. She and the old parson quit the train at the next station. 
The impostor travels on to Cumberland, and there, aided by the 
Mephistopheles, brother Hugh, and his lawyer Bonnithorne, takes pos- 
session of the ancestral estates. 

Now, the enormous absurdity of the whole novel, and the enormous 
and unnatural draft which it makes on human credulity — greater than 
some of the hatched-up miracles —lies in the fact that this innocent 
man is convicted, sent to a prison at Portland Bill, and there undergoes 
penal servitude for a year and a half; that his wife and the old parson 
go to the Home Secretary and try to lay the facts before him, but are 
turned away and scouted by London officialdom. And this thing goes 
on for a full year and a half; and this low, vulgar, drunken, cockney 
impostor, who merely bears a physical resemblance to his half-brother, 
is accepted by the whole neighborhood, except by the parson and the 
wife, as the real heir, the man who left them with his bride only the day 
before. As though his vulgar manners would not betray the differ- 
ence; as though his cockney accent would not betray it to everybody ; 
as though his very inability to remember any chain of events which had 
taken place in Cumberland in his childhood would not betray it; as 
though he would not give himself away, so to speak, a thousand times 
and by a thousand circumstances. And the wife lives there with the 
old parson, her guardian, and makes only this one serious effort to con- 
vince the Home Secretary that an innocent man and her husband is ina 
felon’s clothes and undergoing penal servitude. Such a wife as he has 
otherwise painted her would scream out the cry of Rosse: — 


‘*T have words that should be howled out on the desert air, 
Where hearing could not latch them.”’ 


And her words would not only concern * the general cause,’’ but 
they would chiefly be ‘‘ a fee grief due to a single breast.’’ Such an 
impostor, denounced by a girl who had grown up in the neighborhood 
beloved and respected by all, could not be believed in for a single day ; 
and yet our cheerful theologian asks us to believe that it was kept up, 
by the aid of the Mephistopheles and the lawyer, for a year and a half. 
And when it is finally discovered, and when justice is just about ready 
to miscarry again, and an action of ejectment brought by the bride 
against the impostor is just about ready to fail, the scales of justice are 
turned by the cockney impostor rising in court, denouncing himself as 
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a@ perjurer, scoundrel and conspirator, and giving away his partner jn 
’ crime. Then, what is worse, the innocent man who has been con- 
victed of a felony committed by his unknown half-brother and alter 
ego, having been sent from the prison to be present at the trial asa 
witness, rises in court and, being interrogated, declares that the im- 
postor Drayton is the real heir; having previously sworn an oath to 
his mother not to divulge the fact of his own bastardy (which fact, 
we need scarcely repeat, did not exist). 

After this striking example of self-abnegation is about to turn the 
verdict of the jury in favor of the impostor, the latter rises in court and 
denounces himself with an oath, swearing that he is the real Paul Dray- 
ton. Then the lawyer and the impostor are hurried off to prison; but, 
strangely enough, the Mephistopheles of the whole affair, the brother 
with the deformed foot, is not arrested, but is allowed to go back to 
his business; and after pacing his apartments to and fro for several 
days, unable to sleep, dies of remorse and is buried like an even Chris- 
tian. And there is fresh excitement at ‘‘ the Ghyll.’? But God moves 
his physical universe on, just as though he had never suffered any por- 
tion of his moral universe to get out of kilter: the sun continues to rise 
just as before and to smite the classic face of ‘‘ Cat Bill.’’ 

The authors of stories of this kind do great harm to society. They 
merely mean to write a sensational story, with a color of probability, 
that will selland obtain a revenue for them; because the majority of 
people are shallow, and shallow people love to read such stories. 
But, nevertheless, such stories are immoral, unpatriotic and wicked. 
They tend to create a feeling of distrust in the administration of 
justice, and, generally, in the institutions of one’s country. They 
are worse than the yellow journal and the dime novel, because they 
make a far deeper and more lasting impression. Clergymen who write 
them dishonor their cloth; laymen who write them ought to have no 
citizenship in the republic of letters. They employ the English language 
to an ill purpose and load it with disgrace. 


Ricuts 1n Respect or THE Bopirs or THE Deap. — A _ considera- 
ble line of judicial authority has developed upon the question what 
rights are possessed by the living in respect of the control and dispo- 
sition of the bodies of the dead, and what legal remedies exist for the 
protection of such rights. The doctrine is recognized by the Supreme 
Court of Rhode Island that the surviving relatives of a deceased person 
have a quasi right of property in his dead body, which the law will pro- 
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tect. This conclusion is based upon the duty, imposed by the uni- 
versal feelings of mankind, to be discharged by some one towards the 
dead, — a duty to protect the dead from violation, and a correspond- 
ing duty on the part of third persons to abstain from such violation.! 
The same doctrine was again laid down by that court in a subsequent 
case, and it was held that, as a general rule, a widow has a right to 
control the burial of her husband, dependent, however, upon the pecu- 
liar circumstances of the case, or the waiver of such right by consent 
or otherwise.2 The Supreme Judicial Court of Massachusetts have 
recognized the right of a husband to bury his wife, and have held that 
if he has not freely consented to the burial of her body in a lot of land 
owned by another person, with the intention or understanding that it 
shall be her final resting place, a court of equity will permit him, after 
such burial, to remove her body, coffin and tombstone to his own land.® 
In an earlier case the same court held that, if the plaintiff owns the 
land in which the body of his child is buried, he can maintain an action 
of tort, in the nature of trespass quare clausum fregit, for the unlawful 
removal of the body; and that, in assessing the damages, the jury may 
take into consideration the injury done to the feelings of the plaintiff, 
if it appears that the defendant acted in willful disregard or in careless 
ignorance of the plaintiff’s rights.’’4 Ina still earlier case it was held 
by the same court that a husband, who had buried his wife in a public 
burying ground, was not liable as a trespasser for removing a gravestone, 
since placed at her grave by her mother, without injuring the stone, 
and for the purpose of substituting another; the reason being that the 
husband had, as against the mother of his deceased wife, the indisputable 
and paramount right and duty of disposing of her body by a decent 
sepulcher and in a suitable place, and that this right carried with it the 
right of placing over the spot of burial a proper monument or memorial, 
in accordance with the well-known and long-established usage of the com- 
munity.® A still earlier case in thesame court was an action of trespass 
for damage done a horse-shed. The defense was that the shed was on the 
public common of the town and was erected in front of a tomb on the 
burying ground, adjoining the common, so as to obstruct the entrance 
thereto, and that the first named defendant, having the legal right to 
open the tomb and deposit the body of his deceased brother therein, 


1 Pierce v. Cemetery, 10 R. I 227, * Meagher v. Driscoll, 99 Mass. 
237. 281. 

? Hackett v. Hackett, 17 R. I. 155; 5 Durrell v. Hayward, 9 Gray 
8. c. 26 Atl. Rep. 42. (Mass.), 248. 

5 Weld v. Walker, 130 Mass. 422. 
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peaceably removed the shed, doing no unnecessary damage. It 
appeared that liberty had been given by the town to this man’s ancestor 
to build this tomb, and it was held to be a grant from the town to the 
man and his heirs. The defendant had no legal interest in the tomb, 
nor had he any express authority from his mother, one of the heirs of 
the former owner; but, nevertheless, the court said: ‘‘ The law will 
imply a license from the nature and exigencies of the case, the 
relation of the parties, and the well-established usages of a civil- 
ized and Christian community.’”?! And so the defense prevailed, 
More recently the same court has held that the father of a child, 
being its natural guardian, has such a right in its dead body 
that he may maintain an action against one to whom he has in- 
trusted the child for treatment, and who, upon its death, has, with- 
out the consent of the father, performed an autopsy upon the body.? 
This decision is in conformity with the decision of the Supreme Court 
of Minnesota,’ and of the Appellate Division of the Supreme Court of 
New York,‘ where a similar right of action is recognized in the widow 
of the deceased. On the other hand, the Supreme Court of Colorado 
do not seem to have violated the principle of the preceding decisions in 
holding that a cause of action does not exist for performing an autopsy 
upon a dead body, without consent of the near relatives of the deceased, 
where the deceased has died suddenly and an autopsy is performed by 
a physician at an establishment of undertakers to which the remains 
have been conveyed, in order to enable the undertaker to give the cer- 
tificate as the cause of death, which is required by law.> Somewhat 
outside of this case is a holding to the effect that a stranger in 
blood to a deceased person cannot maintain an action in tort against a 
common carrier for refusing to transport the dead body,— the decision 
proceeding upon the ground that the plaintiff had no legal interest in 
the dead body such as would enable him to maintain the action in the 
absence of a special contract between the carrier and himself.® 


Tue Law or Exectrotysis.— Recent investigations into the return 
circuits of the electrical currents used by trolley railway companies, 
electric lighting companies, and other companies employing electricity 


1 Lukin v. Ames, 10 Cush. (Mass.) 4 Foley v. Phelps, 1 App. Div. 551. 
198. 5 Cook v. Walley, 27 Pac. Rep. 950. 

2 Burney v. Children’s Hospital 8 Driscoll v. Nichols, 5 Gray 
(Mass.), 47 N. E. Rep. 401. (Mass.), 488. 

3 Larson v. Chase, 47 Minn. 307. 
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for the purpose of producing energy, light or heat, have developed the 
fact that what is sometimes called expended electricity, but what is 
otherwise known to be the return current, in passing through iron pipes 
decomposes them rapidly by a process called ‘‘ electrolysis,’’ which con- 
sists in disintegrating the fiber of the metal, and destroying the cohesion 
of the particles by a process analogous to ‘‘ honeycombing ”’ in pieces 
of ordnance. It is well known that a piece of ordnance can only be 
fired a certain number of times, depending upon its character, after 
which it becomes dangerous by reason of what is called ‘‘ honeycomb- 
ing,’ which consists of the disintegration of the metal by the heat, 
expansion and shock produced in discharging it. Electrical currents 
passed through metals destroy them in the same way. While it is not 
even known what electricity is, and there are several theories, one that 
it is a mere wave or vibration of some subtle substance, another that 
it is a subtle form of matter in actual motion, —yet it is known 
that electricity travels only in circuits. In other words, unless 
electricity can make a circuit and get back to the point from 
whence it started, it will not travel at all. For this reason 
telegraph wires are ‘‘ grounded; ’’ no matter how long the wire, each 
end is inserted in the ground and the wet earth forms a circuit. 
Now, in the case of trolley railways, the rails are soldered together 
and the current comes back through the rails, these with the trolley 
wire forming a complete metallic circuit. These rails are laid in the 
ground, which is often wet, and water is one of the best conductors of 
electricity, and the tendency of electricity is to wander in the direction 
of least resistance. That is to say, wherever it finds the best medium 
that will conduct it back to its place of starting and complete the circuit, 
electricity will choose the best medium of getting back, without any 
regard to distance. To an electrical current a thousand miles and a 
thousand inches are practically the same. It willtake the thousand- 
mile current, if the conducting media throughout that distance is better 
than that throughout the thousand-inch current. Another peculiarity of 
electricity is the disposition of different currents to attract each other 
and run together, just as certain filaments will come together by attrac- 
tion when hung up in the air close together. This attraction of cur- 
rents towards each other is called ‘‘ induction.”” When it takes place 
in the earth, it is called ‘‘ earth induction ;’’ when it takes place in the 
atmosphere, it is called ‘* atmospheric induction.’”? It is well known 
that wires extending through the air near to each other find their currents 
very much disturbed by induction, and one telephone wire will take 
communications from another wire, although they may notactually touch. 
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Gathering together these various premises — which are stated imper- 
fectly and without any pretension to accurate scientific knowledge — we 
have the groundwork of several interesting legal problems of the future: 
1. If a gaslight company has laid mains in a public street under 
license or franchise granted to it for that purpose, prior to the time 
when another license or franchise is granted to a trolley railway com- 
pany to use electricity as a motive power by means of the trolley wire 
and the return circuit through its rails or through the ground, and if 
the return circuit, or so-called expended electricity, of the railway 
company, finds that the pipes of the gaslight company furnish an easier 
journey for it to take in getting back to its point of commencement, 
and thereby it ‘‘ honeycombs”’ and destroys the pipes, has not the gas- 
light company an action for damages against the railway company 
under the principles of the common law? Is not this a trespass at 
common law? Although, when the principles of the common law took 
root, little was known about electricity, yet the glory of that law is that 
its principles are capable of indefinite expansion to meet new condi- 
tions ; since they are founded on the plain principles of justice. Now, 
in point of fact, is there any difference between the case where a man 
destroys my property by turning a current of electricity upon it, although 
he does not specifically intend to do so, and where he destroys it by break- 
ing it to pieces by means of actual dynamic force? Is electricity any- 
thing more than a species of what we call dynamic force? It is a form of 
energy; it is used as a propulsive power. Is there any distinction, in 
point of law, for example, between destroying my property by turning 
a current of electricity upon it and destroying it by turning a quantity 
of water upon it, or by turning from chemical works some refuse sub- 
stance containing acids that will eat up and destroy the metallic por- 
tions of it? These questions seem to answer themselves, and seem to 
result in the conclusion that if the underground pipes of a gaslight 
company are damaged by ‘‘ electrolysis,’’ the pipe-owner has an action 
at common law, on the footing of trespass, against the person or cor- 
poration whose electricity was allowed to escape, damage feasant, and 
destroy his property. The doctrine of the celebrated case of Rylands 
v. Fletcher, would seem to govern such a case, even if the courts were — 
not disposed to go so far as to hold such a physical attack upon the 
property of the plaintiff to be a trespass at common law. The doc- 
trine, in substance, is that wherever a man collects upon his premises 
an agent which has a constant tendency to escape and do mischief, and 
which will escape and do mischief unless properly guarded,— he is 
bound, as an insurer, so to guard it that it will not escape and do 
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mischief. 2. But, assuming the foregoing premises to be true, 
is not the value of the plaintiff’s right of action in most instances, 
especially in large cities where there are many different electrical 
plants and different underground return currents practically de- 
stroyed, by reason of the difficulty of identifying the current or 
currents of electricity which have done the mischief? As the wet 
ground furnishes an easy medium through which electrical currents 
can travel, and as they have a constant tendency to earth induction, 
that is, to run together and join each other, how can it be proved, 
with any degree of substantial accuracy, in a large city, that the 
electricity which has destroyed my underground conduits was that of 
the A. company, the B. company or the C. company? The answer 
will be that this will be shown by the testimony of scientific experts. 
But every experienced judge or lawyer knows that expert testimony, in 
regard to its real value in the administration of justice, is the poorest 
of all testimony. Experts are generally, if not always, hired to testify 
for one side or the other; and it very commonly happens that men of 
scientific reputation, so testifying, will hurl their opposing opinions into 
each other’s teeth with a lying and persistent insolence. Here, then, 
we have the problem of a very serious and undoubted injury to prop- 
erty, in the nature of a direct attack upon it, and consequently of a 
trespass ; of an undoubted remedy for that injury by action under the 
principles of the common law; but, unfortunately, of an inability to 
realize the fruits of such an action by reason of the difficulty of making 
proof as to whose electrical steer, among many running at large, burst into 
the plaintiff’s close and did the damage. It is clear that the legislative 
bodies of municipal corporations will have to give early attention to this 
question of ‘‘ electrolysis.’ This will be pressed upon them when the 
time comes, as it soon will, when underground water pipes and gas 
pipes, honeycombed and rendered useless by expended electricity, will 
have to be replaced at the cost of the taxpayers. 


Tue Computsory RETIREMENT oF JupGes.— The Law Times (Lon- 
don) says that ‘‘ it is really a terrible thing when a bench of judges 
exposes itself to the sort of criticism which is now the lot of the Queen’s 
Bench Division.”” It then quotes from a ‘‘ scathing, cutting and 
scornful article in the Times ’’ on what it calls ‘‘ the scandal now meet- 
ing the public eye.’? The Times says that ‘* it is notorious that the 
common law bench is not so strong in legal knowledge and judicial 


» Capacity as it often has been and as it ought to be.’” The Times then 
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complains that several of the judges of the Queen’s Bench Division are 
old and mentally decrepit, and ought to retire ; whereas, although they 
have the right to retire at the age of sixty-five, they hold on, just as 
some of our Federal judges have done, to the extreme of physical and 


mental decrepitude. Quoting some of those observations, the Law 
_ Times adds the following :— 


Is it not a marvel that judges who can be so plainly catalogued — any law- 
yer could name them — still hold on? Do they not feel the waning confidence 
and respect, the slipping away of their old reputation? Do they not mind 
contumely? There is nothing so despised in these days as sticking to office at 
all cost. This does not matter if the public does not suffer. In the adminis- 
tration of the law the retention of their places by judges who have outlived 
their powers is a public calamity and a prejudice to a great profession. If this 
temper continues to prevail among the judges, a law of compulsory retirement 
will be necessary. Probably this is the next pressing matter which will receive 
the attention of the Bar Council. 


At the same time, notice has been entered by Mr. Lawrence on the 
order book of the House of Commons, that ‘‘ it is for the interest of the 
public with regard to the due administration of justice, that in all future 
appointments of judges a limit of age should be fixed for their com- 
pulsory retirement, and that it is desirable that the government should 


forthwith, by legislation or otherwise, provide for this object. It is 
said that a similar motion was entered upon the order book of the 
House of Commons in 1877, by the late Sir George Bowyer, but that, 
for some reason, he did not think fit to take the opinion of the House 
upon it. It fixed the age of seventy years as a proper age for compul- 
sory retirement. It will be recalled that this is the age of compulsory 
retirement of judges fixed by the present constitution of New York, 
and that in this respect the present constitution follows the preceding 
constitution. The constitution preceding that fixed the age at sixty 
years, and the eminent Chancellor Kent was compelled to retire at that 
age; but it turned out to be a boon to the profession, for it afforded 
him the leisure to write his celebrated Commentaries. Officers of the 
army of the United States are retired at the age of sixty-four, and may 
be retired at an earlier age, upon the recommendation of a board of 
officers appointed for that purpose. Several of the great generals 
of the Civil War successively retired at the age of sixty-four, 
under this law,— for example, the late General Sherman; also Gen- 
eral Schofield and General Howard, who are still with us. It may 
be supposed that the duties of a judge do not require the same 
elasticity of mind and the same versatility as do those of a mili- + 
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tary officer; and hence it may be concluded that if sixty-five is 
a proper age for the retirement of a military officer, seventy would 
be the proper age for the retirement of a judicial officer. There 
is no propriety in making a distinction between the two branches of the 
public service in this regard. There is no more propriety in having on 
the bench decrepit judges than there is in having in the armies decrepit 
generals. We can, however, tolerate the spectacle of a judge who, 
once a great and powerful lawyer, has become decrepit through long 
years of service; but we cannot tolerate the spectacle of a judge who 
is mentally decrepit at the time when he is appointed or elected to his 
position. Upon this subject there has recently been in America a use- 
less outburst of indignation and protest at the appointment of a man to 
a seat on the greatest court in the world, the Supreme Bench of the 
United States, who had been given an opportunity in a conspicuous 
judicial position to display talents if he had any, and who had suffi- 
ciently convinced all that gave any attention to his work that he had 
none. There has been a similar outburst in England over the appoint- 
ment of Mr. Darling to the already weak and decrepit Queen’s Bench 
Division. On this subject the Law Times (London) says: ‘‘ No one 
who values the institutions of our country can regard with any- 
thing but profound regret the criticism which, during the last week, 
has been lavished upon our judges. Still more to be regretted is 
the action of the authorities which gave rise to the criticism. We do 
not recollect any outburst of indignation and protest similar to that 
which greeted the bare announcement by a press agency that Mr. 
Darling, Q. C., a purely political barrister, had been nominated to fill 
the vacancy caused by the elevation of Mr. Justice Collins. But it is 
perfectly intelligible. Beyond all controversy, our common law bench 
to-day is largely composed of men little, if at all, above what is com- 
monly supposed to be a poor level — that of the county courts. Some, 
indeed, would compare unfavorably with many members of the County 
Court Bench. Why is this? Why have not the traditions of our great 
common law tribunals been maintained?’ We might put the same 
question to ourselves, and then we might answer it in the language of 
the editor of the Law Times: ‘* The answer is simple. Judgeships have 
apparently ceased to be regarded as great offices of trust, which the 
nation expects to be filled by the most competent and reliable lawyers 
the legal profession can supply, and to have fallen into the wretched 
category of prizes to be given to the relatives of cabinet ministers or 
political partisans, wholly regardless of legal experience and judicial 
qualifications. For some years the profession has contemplated with 
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amazement the elevation of politicians to the bench, who stood in the 
third rank of practicing Queen’s Counsel, and the promotion of men 
known to be wanting in the strength and learning very desirable to 
judges of first instance, but absolutely necessary in judges who are to 
form material with which the Court of Appeals and the House of Lords 
are to be maintained at their high standard.’’ 


Ittrnors Anti-Trust Law: Samp To BE ANNULLED BY AN AMENDMENT 
Invotvine A LecisLative Trick.— It is said that Charles J. Searle, 
State’s Attorney for Rock Island County, IIl., was the first to discover 
that the Illinois Anti-Trust Law, which has been for several years upon 
the statute books of that State, having been enacted in 1891, was 
practically annulled by the last legislature by tacking onto it the 
following proviso, ostensibly intended to benefit labor, but really 
intended to benefit the trusts :— 


Provided, however, that in the mining manufacture and production of 
articles of merchandise the cost of which is mainly made up of wages, it shall 
not be unlawful for persons, firms or corporations doing business in this State 
to enter into joint arrangements of any sort, the principal object or effect of 
which is to maintain or increase wages. 


Whatever may have been the motive of this amendment, it was a 
scurvy piece of work. It was so if it involved the trick which Mr. 
Searle professes to have discovered ; it was so if it intended to legislate 
against a business men’s trust and not against a laboring men’s trust. 
A trust is a trust, and is equally a public nuisance and a curse whether 
it is a trust of capitalists or a trust of ignorant working men trying to 
- overcome all opposition by the power of mere numbers. 


Tue FeprRAL JUDICIARY AND THE INTERSTATE ComMERCE CommiIs- 
s1ion.— No one who has given much attention to the subject can fail to 
conclude that the rulings of the Federal judiciary with reference to the 
powers of the Interstate Commerce Commission and to the construction 
of the Interstate Commerce Law have well-nigh deprived that commis- 
sion and that law of all their usefulness. Senator Cullom is recently 
reported to have said :— 


The Supreme Court has punched so many holes in the law that the railways 
are able to crawl out as often as the commission catches them in wrong-doing; 
but the fact that they are exposed and that somebody is looking out for the 
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public interests in connection with the transportation business is a wholesome 
restraint, even if the commission is not empowered to compel the attendance of 
witnesses or enforce its orders. 


Bicyctes Exempt rrom Execution.— Judge Hazen of the Kansas 
State District Court has endeared himself to all the slaves of the wheel 
by giving a decision in which he holds that a bicycle is a necessary tool 
of trade, and as such not subject to be levied upon in an execution for 
debt. He declares that the bicycle is not a luxury and superfluity, but 
an essential possession. The Hon. Jerry Simpson should be of better 
cheer. No matter what the money-changers do to him and the rest of 
the country, his bicycle will always be safe.— New York Sun. 
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ConstituTionaL Law: Porice Power — Power or THE LEGISLATURE 
To Prouisir THE UsELEss Burnine or NaturaL Gas.— In the case of 
Townsend vy. State the Supreme Court of Indiana, in a clear and 
learned opinion by Mr. Justice McCabe, upheld the validity of a statute 
_ of that State forbidding the useless waste of natural gas by burning it 
in flambeau lights. The propriety of the decision is very clear, since it 
is well known that natural gas, like every other expansive substance, 
exhibits a tendency to travel in any direction where it can find an aper- 
ture or an outlet. It follows that a man who wastes the natural gas 
which he raises to the surface of the ground through a well which he 
sinks upon his own land, not merely wastes what is his own, but also 
what, if not wasted, may be the property of his neighbor. The analogy 
to which the learned justice resorts, of the power of the legislature to 
prohibit or restrain the killing of wild game, is a good analogy. 
Another good analogy is afforded by that principle of the common law 
which allows a riparian owner to take so much of the water of a stream 
which flows past or through his land, as may be reasonably necessary 
for his purposes, but not to take any more, and especially not to waste 
it needlessly; since to do so would impair the rights in the use of the 
water which inferior riparian owners have. 

We are glad to make this statement of this wholesome decision of the 
Supreme Court of Indiana, for the further reason that, in a former 
number of this publication, we in some way committed the mistake of 
stating that the court had decided the question the other way. 


Corporations: PayMENT FoR SHARES IN Property — DocTRINE THAT 
Property ONLY BE TURNED IN AT ITS Farr 1x MonEy.— 
In the recent case of Van Cleve v. Berkey, not yet reported, buta 
manuscript copy of which is before us, the Supreme Court of Missouri, 
sitting in banc, all of the seven judges concurring, have restored the 
doctrine formerly prevailing in that State, but supposed to have been 
shaken by the recent decision of the Second Division of that court in 


1 47 N. E. Rep. 19. 
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the case of Woolfolk v. January.1 That doctrine was that, according 
to the law of Missouri, and to the general or common law of this coun- 
try, while a corporation may issue its shares in direct payment for any 
property which, under its charter or governing statute, it may lawfully 
purchase and possess, yet it can only issue them in exchange for such 
property at its reasonable value in money; that if it issues its shares 
for such property, taking the property at an overvaluation,— or, what 
is the same thing, issues its shares at an undervaluation,— then, to the 
extent to which those shares have not been paid for in money’s worth, 
they are assessable in the hands of their holders, such holders not being 
bona fide purchasers for value without knowledge of the manner in 
which the shares have been paid for; and that this rule is to be applied 
wholly irrespective of the inquiry whether the parties who thus issued the 
shares, and thus received pay for them, intended to cheat anybody or 
not,— the doctrine being that such a transaction is a fraud in law which 
the courts will not allow to stand. The opinion of the Supreme Court of 
Missouri is written by Mr. Justice Brace. It covers twenty-one manu- 
script pages. It goes over the doctrine of the courts on the subject, both 
in and out of Missouri, at very considerable length. It shows that the 
doctrine which the court now establishes was the doctrine in Missouri 
until the decision in Woolfolk v. January, and it distinguishes that 
case on the ground that it proceeded on the principle of estoppel,— the 
party who took the shares and endeavored to assess the shareholders, 
knowing at the time in what manner they had been paid for; and it 
denies so much of the language employed by the court in that case as 
is contrary to the doctrine of the court in the present case, by calling it 
a dictum. 

The concluding portion of the opinion of the Supreme Court of Mis- 
souri in the case under consideration is as follows :— 


Upon a review of all the cases decided by the appellate courts of this State 
since the adoption of the constitution of 1875, the ruling in all of which will be 
found to be in harmony, it is impossible to escape the conviction that in this 
State, whatever may be the case in some of the other States, the American 
Trust Doctrine, as suggested by Mr. Justice Harlan, has indeed been ‘ rein- 
forced’’ by its constitution and statutes; and that the proposition that the 
stock of a corporation must be paid for ‘‘in meal or in malt,’’ in money or in 
money’s value, is not a mere figure of speech, but really has the significance of 
its terms. It may be paid for in property, but in such case the property must 
be the fair equivalent in value to the par value of the stock issued therefor; 
that it is the duty of the stockholders to see that it possesses such value; that 
when a corporation is sent forth into the commercial world, accredited by 


1 131 Mo. 620. 
VOL, XXXII. 19 
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them as possessed of a capital in money, or its equivalent, in property, equal 
to the par value of its capital stock, every person dealing with it, unless other- 
wise advised, has a right to extend credit to it on the faith of the fact that its 
capital stock has been so paid and that the money or its equivalent in property 
will be forthcoming to respond to their legitimate demands; in short, that it is 
the duty of the stockholder, and not of the creditor, to see that it is so paid. 
Hence, the inquiry in a case between the creditor and a stockholder, when 
property has been paid in for the capital stock of a corporation, is not whether 
the stockholder believed or had reason to believe that the property was equal 
in value to the par value of the capital stock; but whether, in point of fact, 
it was such equivalent. This wholesome and salutary doctrine, beneficial 
alike to the general public and to all corporations doing business with bona 
fide capital, so firmly applied in Shickle v. Watts,! and so well formulated in 
the foregoing quotation from the opinion of Gill, J., in the case of Shepard v. 
Drake, ought not to be in any way weakened or impaired by anything said in 
the opinion in the case of Woolfolk v. January, in criticism of a single expres- 
sion in the opinion in Shickle v. Watts, and which criticism was obiter to the 
case then in hand. Applying this doctrine to the facts of the case now under 
consideration the appellants are obviously left without a single shred of claim 
to a reversal of the judgment of the Circuit Court, which is therefore affirmed. 


It is noteworthy that the judge whose opinion is thus unanimously 
affirmed by the whole Supreme Court of Missouri, Hon. Jacob Klein of 
the Circuit Court of the city of St. Louis, is one of the ablest nisi prius 
judges that has ever sat in that State, and that he has had much todo 
with this question, both at the bar and on the bench. The Supreme 
Court of Missouri do him the honor to quote as a part of its judgment, 
a very considerable portion of his opinion. This decision does 
credit to the Supreme Court of Missouri, and to the judge who 
writes its opinion. It restores in its full meaning the decision of 
that court in the case of Shickle v. Watts,? in which case the 
opinion of the court was written by Mr. Justice Sherwood, an 
eminent judge still a member of the court. It also reinstates 
the doctrine of the court in Garrett v. Kansas City Coal Mining Com- 
pany,® and also doctrine of the St. Louis Court of Appeals in Leucke 
v. Treadway,‘ also the decision of the same court in Chouteau v. Dean,° 
in Kehlor v. Lademan; ® and the decision of the Kansas City Court of 
Appeals in Farmers’ Bank v. Gallaher.? It reviews the decisions of 
the Supreme Court of the United States, and those of the courts of sev- 
eral of the States bearing upon the question. Altogether it is a very 
sound and satisfactory decision. It places the law of Missouri with 


1 94 Mo. 410. 5 7 Mo. App. 210. 
2 94 Mo. 410. 6 11 Mo. App. 550. 
3 113 Mo. 330. 7 43 Mo. App. 482. 
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reference to this question upon a just basis. The court and Mr. Justice 
Brace are entitled to the public thanks for it. 

Before concluding this question, we volunteer this suggestion: That 
the error into which some of the courts have fallen upon this question has 
grown out of a wrong mode of reasoning. This mode of reasoning has 
been that, according to the common law, the shareholders of a corpora- 
tion are not liable for the debts of the corporation, and that conse- 
quently, where a creditor seeks to charge them with a liability for such 
debts, he must show affirmatively that they have done something 
which, under their charter or governing statute, ought to charge them 
with such liability. This inverts the true mode of reasoning by begin- 
ning at the wrong end of the syllogism. It also proceeds upon the 
erroneous premise that at common law the members of a corporation 
were not liable for its debts. There was no rule of the common law on 
the subject. They were liable, or were not liable, accordingly as the 
legislature had, in granting their charter, left them liable, or released 
them from liability. The true mode of reasoning is that a grant by the 
legislature to the members of a corporation of an immunity from lia- 
bility for the debts of the corporation is the grant of a franchise, not 
to the corporation, but to the members of it; that the State grants this 
franchise upon the condition that those to whom it is granted will create 
and fairly fill up, either in money or money’s worth, a joint stock, 
capital, or fund, which shall stand in the place of the personal liability 
under which they would otherwise stand to their common creditors, as 
joint undertakers or partners. This immunity can be supposed to have 
been granted upon no other condition than the one just named; other- 
wise a corporation might, even while organized according to law, be the 
mere means of defrauding creditors. From this the conclusion neces- 
sarily follows that, if the members of a corporation to whom this fran- 
chise has been granted, have failed to comply with the terms of the 
grant by filling up its capital stock in money or money’s worth, they 


stand liable to its creditors as original undertakers or partners, to the 
extent of such failure. 


CaRRIERS OF PassENGERS: LiABILITY FoR BaGGaGe — Act or Gop — 
Insury TO BaGcaGE By BREAKING OF Port Hote Cover sy WRECKAGE.— 
In the case of The Majestic, the Supreme Court of the United States, 
in a learned opinion by Mr. Chief Justice Fuller, hold that damage by 
sea water to baggage in a compartment of a steamship is not shown to 


117 Sup. Ct. Rep. 597; reversing s.c. 20 U.S. App. 503; 23 L. R. A. 746. 
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have been caused by an act of God or inevitable accident, by evidence 
' which merely tends to show that it resulted from the breaking in of the 
cover of a port hole in the compartment by floating wreckage, where 
the evidence does not fully establish this fact or the fact that the port 
hole was properly inspected before the alleged accident, or explain why, 
if the wreckage was sufficient to do that damage, the vessel did not 
- steer away from it or slacken speed while passing through it. 


Private Interstate Law: Contracts Limitinc THE LIABILITY OF 
Carriers VaALip In STATE WHERE Mape.—In Chicago &c. R. Co. v. 
Gardiner, the Supreme Court of Nebraska hold, according to the 
official syllabus, that ‘‘a limitation of the liability of a common car- 
rier, contained in a shipping contract, will not be recognized or enforced 
in this State, though valid in the State where made, when such attempted 
restriction of liability is illegal, and contrary to the public policy of 
this State.’’ 


LiseL: EvimDENCE THAT THE PLAINTIFF HAS SUSTAINED NO PECUNIARY 
DamacGeE InapmissisLe.— We do not believe that the ruling of the Fed- 
eral Circuit Court of Appeals for the Second Circuit, in the case of 
Bennett v. Salisbury,? is sound, in so far as it holds, in substance, that 
in an action for libel where special damages are not claimed, evidence 
that the plaintiff has not lost his status in society or in the church, or 
suffered any loss of business in consequence of the libel, is rightfully 
ruled out, as immaterial. The court held that it was so rightfully ruled 
out, on the ground that no special damage was attempted to be proved ; 
that it was not claimed upon the trial that the plaintiff had sustained 
such damage; and that the jury were consequently informed in the 
charge that there was no evidence of any pecuniary loss sustained. 
The court reasoned that, inasmuch as the plaintiff’s testimony was silent 
in regard to special damage, the attempt to prove its absence became 
immaterial. The weakness of this reasoning consists in the fact that 
the plaintiff was suing for compensatory damages; for those general 
damages which the law presumes to flow from such a libel, having 
regard to his station and character. It seems necessarily to follow that 
evidence to the effect that the publication of the libel had not injured 
his character or reputation in any respect in the community in which 
he resided, was admissible, as tending to mitigate the damages which the 
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defendant ought to pay. If the jury were instructed that there was no 
evidence of any pecuniary loss sustained, then it is to be said that that 
was so much the worse for the accuracy of the trial. The gist of the 
action is compensation. Pecuniary loss does not mean present loss in 
dollars and cents, but it means that deprivation of character or reputa- 
tion which ought to be compensated by an award of money. If the 
plaintiff sustained no pecuniary loss, then we have another recurrence 
of the spectacle of the defendant being fined in a civil action for doing 
that which inflicted no injury whatever upon the plaintiff beyond an 
injury to his feelings. 


CaRRIERS OF PassENGERS: Contract Liapitity — Contract 
BETWEEN RaiLroap Company AND Express Messencer.—In Voight v. 
Baltimore &c. R. Co.,} the Circuit Court of the United States for the 
Southern District of Ohio (Mr. Circuit Judge Taft) decides the two 
following propositions :— 


1. While a railroad company is under no obligation to carry an express 
messenger as such, yet when, under a contract with the express company, it 
does carry him, it is discharging its function as a common carrier of persons, 
and he does not lose his rights and character as a passenger because he 
travels in a special car provided *by the railroad company. 2. A contract 
whereby a passenger on a railroad train agrees not to hold the railroad com- 
pany liable for injury to him caused by the negligence of the company or its 
servants, is void as against public policy, and this rule applies to an express 
messenger carried by a railroad company in a special car, under a contract 
with the express company. 


ConstituTIoNAL Law: Due Process or Law — Crarms Be- 
rorE Recetver or Trustee Wirnovut Ciration.— In the case of Hen- 
nig v. Staed,? the Supreme Court of Missouri hold, in an opinion 
delivered by Macfarlane, J., that the statute of that State, making 
debts due for labor preferred claims against the property of the 
employer when seized by creditors, or when his business has been 
placed in the hands of a receiver or trustee, and which requires ser- 
vants to present their claims under oath to the officer or court holding 
such property within ten days after its seizure on execution or attach- 
ment, or within thirty days after taking by a receiver or trustee, and 
directs payment first of such claims from the proceeds of the property 


1 79 Fed. Rep. 561. 5 Rev. St. Mo. 1889, § 4911. 
2 40S. W. Rep. 95. 
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unless exceptions to their allowance shall be filed, in which case the 
claimants shall be required to reduce their claims to judgment,— is not 
unconstitutional, as taking property without due process of law; the 
presentation of the claims being a valid substituted service of notice of 
such claims to all persons interested, and the right to contest them 
being given to all such persons. 


ConstituTIoNAL Law: Ricur or TriaL sy Jury Quo WaRRANTO 
Proceepines.— The decision of the Supreme Court of Washington in 
State v. Doherty,! that the provision in the constitution of that State 
that the right of trial by jury shall remain inviolate, does not guarantee 
the right of trial by jury in quo warranto proceedings. In so holding 
the court follow some adjudications in other States, which proceed on 
what we regard as the mistaken notion that the right of trial by jury 
in quo warranto proceedings did not exist at common law. 


MastTeER AND SERVANT: AssUMPTION OF Risk By SERVANT.— This ques- 
tion, which is constantly recurring, was before the Supreme Judicial 
Court of Massachusetts in the case of Kanz v. Page,? the court hold 


that an employé who is sent into an engine room, where a flywheel 
has shortly before exploded, to clear away the ruins, assumes the risk 
of injury by the fall of fragments of iron lodged in the ceiling, though 
unknown to him, and is not entitled to rely on the employer having 
made an inspection of the room before sending him in. 


Corporation: Issursc SHARES aT A Discount — Manitosa Srat- 
uTE.— We get a good many carefully prepared decisions in the Mani- 
toba Reports. We ask any of our learned readers who may be 
struggling with the question of the power of a corporation to issue 
shares at a discount, to read carefully the decision of the Supreme 
Court of Manitoba in the case of Walsh v. Northwest Electric Co.* 
What the court held was simply this, and nothing more: that, under 
the Manitoba Joint Stock Companies Act,‘ it is competent for the 
directors of a company to issue shares of its stock at a discount, with- 
out the authority of a general meeting of the company, provided that 


1 47 Pac. Rep. 958. 3 11 Manitoba Rep. 629. 
2 46 .N. E. Rep. 620. 4 Stats. Man., Chap. 25, Secs. 30-33. 
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the issue is bona fide and the discount has been fixed by a resolution 
passed at a previous general meeting, if any; so that, where shares 
are thus issued at a discount and the shareholder has paid therefor the 
sum agreed to be paid, and thereupon has received for his shares a 
certificate under the seal of the company reciting that they are fully 
paid-up shares, and thereafter has participated in corporate meetings, 
the company is estopped from changing the nature of the contract and 
assessing the shareholder in respect of the amount not actually paid 
to fill up the par value of the shares. What the court further decide is 
that this doctrine applies only as between a company organized under 
the Manitoba statute and the shareholders, and that it has no reference 
to questions arising between creditors and shareholders, or otherwise, 
in the case of the winding-up of the company. Moreover, it is care- 
fully to be kept in mind that this decision proceeds upon the construc- 
tion of the Manitoba statute only, and that the learned judges? 
who wrote separate opinions in the case, review the English de- 
cisions upon the analogous question as it arose under the English 
Companies Acts of 1862 and 1867, and concede that such an arrange- 
ment would not be valid in England, unless the contract by which the 
shares were issued at a discount were registered and thereby made 
public, as required by those acts. It is to be kept in mind also that 
this decision is not final; that it reverses a contrary decision in the 
court below; and that, on the other hand, it has been appealed to the 
Supreme Court of Canada. We do not regard it as by any means certain 
that it will be affirmed in the latter court. The opinion of Killam, J., is 
especially valuable as pointing out a distinction between a company 
organized under the English acts and a company organized under the 
Minatoba act,—the distinction being that the English company is treated 
as a species of limited partnership, the rule being that of unlimited lia- 
bility on the part of the partners or shareholders except so far as an ex- 
emption from such liability has been created by the legislature ; whereas, 
a company organized under the Manitoba act is a corporation. Now, 
the reasoning in substance is that the members of a corporation were 
not individually liable at common law for the debts of the corporation, 
and that the Crown in granting a charter of incorporation, could not 
impose such a liability along with the grant. There are American decis- 
ions of high authority which proceed upon this basis of reasoning,— 
that the franchise of being a corporation creates at common law an ex- 
emption from liability for the debts of the corporation, unless the legis- 
lature has imposed the liability. We doubt whether this is a sound 
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view. Certainly there are corporations whose members do rest under 
a liability for the debts created by the corporate body in its corporate 
character, where no such liability is imposed by statute. But, if we start 
on the basis of Judge Killam, while we can easily follow him to a con- 
clusion that, under the Manitoba statute, the language of some portions 
of which recognizes the power of directors of a company to issue its 
shares at a discount, the company cannot, after so issuing its shares, 
repudiate a portion of the contract and assess the shareholder,— yet 
we are unable to adopt the mode of reasoning by which he concludes 
that such a power exists unless prohibited; nor are we able to follow 
him into that very hazy reasoning into which so many American judges 
have fallen, of considering what the value of the potential shares was, 
with a view to determining whether they were sold at their real value. 
The value of shares depends largely upon the very extent to which 
they have been paid for, and if the whole capital stock of a company is 
issued for nothing, the shares will be prima facie worth nothing, for that 
very reason alone. The true theory of this subject seems to be this: 
When a number of adventurers join together and create a central 
agency for the purpose of engaging in a business for their own profit, 
they are liable as partners for the debts thus created for them by 
their agent, and cannot by any contract among themselves exempt 
themselves from that liability, though of course they can create such 
an exemption by a contract between themselves and the creditor. 
Aside from any exemption created by a contract with a creditor, they 
stand liable as partners, and ought so to stand; since the debt is their 
debt and created for their benefit. But the State can confer upon 
them the franchise of being an artificial body politic, having the power 
to make and take contracts, and to sue and be sued in an artificial 
name, and having the privilege — which is nothing more nor less than 
a franchise personal to the members of the corporation — of being 
exempt from personal liability for the debts of the artificial body into 
which they are thus formed by the State and their own voluntary 
action. But the State grants this franchise upon this condition, and 
upon no other, unless the statute creating the grant expressly pro- 
vided otherwise: that, in lieu of a personal liability, from which the 
State absolves them, they make and create a joint stock or stake 
which shall answer to the creditor for the debts which they cre- 
ate; that this joint stock or stake must be what it professes 
to be; must be, either in money or in property such as the corporation 
may rightfully acquire and use, of the real value of the joint capital 
which they profess to have created, and which they hold out to the pub- 
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lic as a fund out of which the corporate creditors may be satisfied. In 
other words, the State says to the co-adventurers, ‘‘ We give you an 
exemption from personal liability, but only upon condition that you 
create a certain joint fund, which shall be in money or in money’s 
worth, and then the State will substitute that joint fund in the place of 
your personal liability.’”” This being the basis of the reasoning, it 
cogently follows that, whenever the co-adventurers, whether acting 
through their directors or by themselves in a general shareholders’ 
meeting, determine to issue their shares at a discount, or to issue 
them for property at less than the value at which it is received,— 
they — to use the language of some of the cases — commit a fraud upon 
the statute. This fraud results in deceiving creditors. It must follow 
that, to the extent to which they have failed to pay for the shares 
which have been issued to them, stockholders ought to be regarded as 
not enjoying the exemption or franchise which has been conferred by 
the State, but as holding in their possession a certain amount of the 
capital or funds of the corporation, which they are bound to surrender 
to it or to a receiver appointed by a court of equity, whenever it shall 
become necessary so to do in order to liquidate its just debts. No 
other doctrine is compatible with business honesty or with the safety of 
the public. The idea that a corporation can give away its unissued 
shares because they may have no value, is the wildest hallucination ; 


since the very act of giving them away prevents them from having any 
value. Roughly speaking, it is only by the fact that they are paid for 
that they acquire value, and only to the extent that they are paid for. 
The money or property which has been turned in in payment for them 
becomes the capital of the corporation. Everything else is mere 
speculation and optimism. 


Boycottinc: Consprracy TO Compe, A Man To Pay nis Dests.— 
The decision of the Kentucky Court of Appeals in Brewster v. Miller, 
is more or less doubtful. An association of undertakers refused to sell 
the plaintiff a coffin, on the ground that they had a by-law providing 
that the members of the association were not to render services for, or 
furnish burial materials to, any person who had failed or refused to dis- 
charge an honest indebtedness to any member of the association; and 
that the plaintiff had so failed and refused. The Kentucky court pro- 
ceeded upon the idea that one has no right of action against a mer- 
chant for refusing to sell him goods, and that a conspiracy to compel 
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one to pay a debt he does not owe, gives him no right of action, unless 
he pays the money demanded. The decision is learned, but weak. It 
overlooks the principle that it is for the courts of law to determine 
whether or not a man does or does not owe a debt, and that it is not 
for an association of private individuals conclusively to determine that 
fact, so as to cut off his right to deal with any and every one of its 
members. The mistake of the Kentucky court seems to lie in holding 
that a public undertaker of funerals is engaged in a strictly private 
business. It is a public business, such as that of an innkeeper, a 
miller, or a carrier. It is quite different from that of a vendor of 
ordinary merchandise. 


No Recovery ror Nervous SHocx. — Decisions are 
multiplying to the effect that there can be no recovery for an injury 
which consists merely of a nervous shock proceeding from fright. In 
this category of cases we must place the decision of the appellate court 
of Indiana in Kalen v. Terre Haute &c. R. Co. If there is any 
ground upon which such decisions can be supported, it is a ground 
connected with public policy, in view of the extreme difficulty of ad- 
measuring damages in such cases, or of putting any check upon the 
bringing of fraudulent actions. If the door were thrown open to cases 
of this kind, the nervous shock litigation would soon surpass in volume 
and perplexity the spinal injury litigation. The courts will, however, 
have to revise the reasons upon which they place their decisions under 
this head. To say that no action will lie for a mental injury, where 
there is no physical injury, is destitute of all sense and contrary 
to all that we know about the human organism. It makes a distinction 
between the body and the mind; whereas every alienist, and every 
well-informed person, knows that the mind is merely one of the mani- 
festations of the activity of a portion of the body, that is to say, of the 
nerve centers. Every alienist knows that whenever the mind begins to 
act irregularly, contrary to its settled habit, that is an indication of brain 
disease. Any distinction, therefore, between injuries to the body and 
injuries to the mind is puerile and silly, because all injuries to the mind 
proceed from injuries to or deterioration of the body. The medical 
profession will laugh this new judicial stupidity out of existence. What 
the Indiana court hold, in the case under consideration, is that there can 
be no recovery under a complaint which alleges, by way of showing 
damages arising from defendant’s wrongful act in causing the horse 
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attached to a buggy in which plaintiff was riding with her husband to 
take fright and run away, that plaintiff received a severe nervous 
shock, was greatly frightened, and her life was put in great and immi- 
nent peril, and that she has suffered great mental pain and anxiety. 
Not only does this decision shock the ordinary sense of justice, but it is 
technically wrong in itself. A man who frightens my horse, so that it 
kicks me, or springs and runs away with me, commits an assault upon 
me. It is true he commits the assault through an intermediate agency, 
the horse; but it is none the less an assault committed by him upon 
me. He puts in motion the cause which produces the injury to me. 


Ixsunction Acarnst ‘‘ Picketinc.’’— In the case of O’ Neil v. Be- 
hanna,! the Supreme Court of Pennsylvania hold that where persons are 
going to a place of employment, either under contract to work or in search 
of work, others have no right to stop them and occupy their time without 
their consent, or that of their employer, if they are actually employed, 
in order to urge or prevail upon them, even by peaceful means, not to go 
to work; and that persons so doing may be liable to the employer for 
damages. The suit was originally brought for an injunction and for 
damages, and was decided after the strike had terminated; but the 
court, nevertheless, expressed its approval of the course of the plaintiff 
in pressing it to a final decision.? 


FEDERAL AND STATE JURISDICTION: RemovaL or Causes FROM STATE 
Courts To FepERAL Courts ON THE GRouNnD oF Diverse CITIZzEN- 
sHip.— The decision of Mr. Federal District Judge Wellborn, in the 
case of Duncan v. Associated Press,’ while not very recent, is assuming 
considerable importance by reason of the great number of suits that 
are being brought outside the State of Illinois against the Associated 
Press, which is a corporation created under the laws of Illinois. In 
the case under consideration, the plaintiff was a citizen of Kentucky 
when the action was brought against the Associated Press in the 
Southern District of California; but pending the action, he had, accord- 
ing to the contention of the defendant, changed his residence to the 
Southern District of California. The learned judge held that, whether 


1 37 Atl. Rep. 843. E. Rep. 1077; and Curran v. Galen, 152 
2 As being in accord with thiscase, N. Y. 33. 
see Vegelahn v. Huntner, (Mass.) 44 N. 3 81 Fed. Rep. 417. 
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he had made such a change of residence was immaterial ; since, whether 
he was a citizen of Kentucky or of California, he was a citizen of a 
different State from the State whereof the defendant was a citizen, 
and that diverse citizenship entitled the defendant to a removal; and 
consequently the learned judge denied the motion to remand. The 
opinion is learned and clear, and takes a distinction between diverse 
citizenship for the purpose of giving jurisdiction to a court of the 
United States, and mere venue, — that is to say, the Federal District 
within which the action can be brought. It seems to us that, 
for the purposes of the case before him, it was not necessary 
for the learned judge to advert to that distinction, since the 
proviso to Section 1 of the Federal Practice Act of August 
13th, 1888,! provides for just such a case as would have been 
before the court if Mr. Duncan had resided in California at the 
time when he brought the action. If he had been, as he contended 
he was, a citizen of California, he then might have brought the action 
originally in a court of the United States within the Southern District 
of California, provided the Associated Press was ‘‘ an inhabitant ’’ of 
that district within the meaning of the same statute; but if he had been 
a citizen of Kentucky, he could not, as we understand the decisions, 
have brought his action in a court of the United States in the Southern 
District of California. But we have always understood the correct 
rule respecting Federal jurisdiction to be that such jurisdiction cannot 
be properly acquired by removal where it could not have been acquired 
in the first instance by the bringing of an original action. While there 
is a clear distinction between Federal jurisdiction as dependent upon 
diverse citizenship, a jurisdiction the want of which cannot be waived 
by the parties, and mere venue, which implies a compliance with the 
Federal statute, prescribing within what Federal district an action must 
be brought, which relates to jurisdiction over the person and which 
consequently cannot be waived,— it does not, at first blush, seem sound 
that Federal jurisdiction can be acquired by removal of a cause from 
the State court unless the action might have originally been brought in 
the Federal court for that district. But when it is considered that, the 
necessary element of diverse State citizenship existing, the question as 
to the Federal district within which the action must be brought, is a mere 
question of privilege on the part of the defendant, which he may waive, 
then it is easy enough to conclude that, where sued in a State whereof 
he is not an inhabitant, he may remove the cause to a court of the 
United States in that venue, thereby waiving his privilege. But here 
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this question seems to be immaterial; since, assuming Mr. Duncan to 
have acquired the California citizenship, he might have brought his 
action in the Federal court for the District of California whereof the 
defendant was an inhabitant, in the firstinstance. An action presenting 
this precise feature of Federal jurisdiction is pending in the United 
States Circuit Court for the Southern District of New York. It was 
brought by the Sun Publishing Company, a corporation organized 
under the laws of New York, and consequently, in Federal court 
theory, a ‘‘ citizen ’’ of New York, against the Associated Press, a cor- 
poration organized under the laws of Lllinois, and consequently, in 
Federal court theory, a ‘‘ citizen’’ of Illinois. The jurisdiction of the 
United States court has not, so far, been challenged by the able co-insel 
representing the defendant. 


Neeiicence: Damaces— NomrnaL Damaceés For AN InguRY TO A 
PassENGER THROWN FROM A Car.— The profession will not be satisfied 
with the opinion of the Supreme Court of Missouri in Weinberg v. 
Metropolitan Street R. Co.,! in which the court, speaking through Mr. 
Justice Burgess, held that where a female passenger is thrown to the 
ground by the sudden starting of a street car as she is alighting from 
it, and there is evidence that her injuries were confined to slight bruises 
of the shoulder and muscles of the back, which evidence is believed by 
the jury, contrary to her evidence that the effect of the fall was to pro- 
duce a miscarriage, a verdict in her favor for one dollar, approved by 
the trial court, will not be set aside as the result of passion, prejudice, 
or mistake. There was in this case a plain miscarriage of justice, such 
as frequently takes place at the hands of juries. The evidence 
showed that the plaintiff was about seven months advanced in preg- 
nancy at the time of the accident, and that, on that night and for 
several weeks thereafter, she suffered much pain; and yet the 
Supreme Court of Missouri say that it was neither passion, prejudice 
nor mistake to give her only one dollar for this pain. The evidence 
on her part showed that about three weeks after the accident the 
child of which she was pregnant was prematurely born, and that she 
still suffered from pains in her head, back and groin. The medical 
experts,— always paid for and not entitled to the credit due to ordinary 
testimony,— testified on the part of the defendant that if the birth 
of the child had been produced by the fall of the plaintiff, the child 
would have been born within seventy-two hours next thereafter, and 
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that, in their opinion, the birth was not produced by the fall. They 
further testified that, upon examining the plaintiff about three weeks 
after the accident, they found no indication of any injury, except a 
discoloration of the right shoulder and of the muscles of the back there- 
to. They did not negative the evidence of the plaintiff that, on the 
night of the injury, and for several weeks thereafter, she suffered much 
pain; but their testimony did show that her injury was of such a 
character as to leave a discoloring of the injured portion of her body, 
after the lapse of three weeks. In this state of the evidence, a verdict 
for only one dollar damages was an unmitigated shame. Such a ver- 
dict cannot be glossed over by any sophistry, or by any accumulation 
of judicial authority. It is true that courts do not interefere with 
verdicts unless where it plainly appears that the jury have taken the 
bits in their teeth and disregarded the evidence, or that there was 
passion, prejudice, or mistake on their‘part as to their duties in the 
premises. But that was clearly the case here. The Supreme Court 
of Missouri have often held, but generally in favor of defendants, that 
it is the duty of the trial courts, and even of the appellate courts, to 
interfere and prevent such miscarriage of justice. That duty was not 
performed in the case under consideration. 


Speciric Perrormance: Or Contract ror Division OF AN INTEREST 
Raitway Francuise Dentep.— In Hyer v. Richmond Traction 
it appeared that two persons, who had made separate applications to 
the city council for the grant of a street railway franchise, had entered 
into a contract between themselves to unite their interests, to mutually 
co-operate in acquiring the franchise, and to divide between them the 
profits realized from the enterprise; that thereafter the city council, 
with full knowledge of this contract, granted the franchise to one of 
the parties exclusively ; which party then formed a corporation, issuing 
all the stock to himself and his associates, and entirely excluding the 
other party. The latter party brought an action for the specific per- 
formance of the contract, praying for a decree declaring him to be the 
owner of an interest in the franchise and property, and requiring a 
transfer to him of his proper proportion of the shares of stock in the 
corporation thus formed by his associate. It was held that this was 
not a case in which specific performance of a contract would be 
decreed,— and this, although the contract might be considered as one 
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for the transfer of stock, and although the stock was not without a 
recognized market value; since the present value of the franchise, and — 
consequently the damage caused by the repudiation of the contract, could 

be estimated by a jury from a consideration of the miles of track involved, 
the population adjacent to the line, and the cost of construction and 
operation. In the opinion of the court the remedy of the plaintiff was an 
action at law. Doubt will arise among the profession as to the sound- 
ness of this decision. So many elements, of a more or less speculative 
character, enter into the question of the value of a street railway fran- 
chise, that it cannot be said that the plaintiff in this case had an ade- 
quate remedy at law. It is the constant practice of the best courts to 
sustain the granting of injunctions where the plaintiff has even a plainer 
remedy at law than this, and the right to a specific performance ought to 
stand on the same ground. Moreover, the courts ought to take into 
consideration the view, more than they do, than where a party has, 
under the terms of a contract, a right to a distinct thing, the law ought 
to give him that thing, when it can do so as well as not, and not remit him 
to the opinion which a jury may have as to the damages which he has 
suffered through its being denied him. In this particular case, a jury 
might award the plaintiff not more than half, or one-third of his real 
damages, and he would be remediless. Equitable remedies of the 


character of the one in question ought to be expanded rather than 
curtailed. 


Witts: Disposition oF Property Essentiat To a Witit.— A decision 
of the Probate Court of Hamilton County, Ohio,! holding that a dis- 
position of property is essential to a will, and that a testamentary 
document which contains no such disposition ought not, for that reason, 
to be admitted to probate,—is attracting considerable attention. No 
doubt this is good technical law; and if so, a probate court, at least, 
cannot change it. That ought to be left to the legislature, or at least 
to the appellate courts, who assume legislative powers, under the 
privilege of declaring what the common law is and always was. But 
there is no sense in the rule, in its application to a document 
which was plainly intended to direct the succession of the property of 
the author of it. In the particular case, a person describing himself 
as a citizen of the United States and a resident of Cincinnati, made a 
will in Paris, in which he solemnly declared that the two persons who 
had always lived with him and their mother under the names of 
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Georgette and Henriette Williamson, were his legitimate daughters, 
issue of his union with the person named. Then he expressly revoked 
all testamentary dispositions that he had heretofore made. The plain 
purpose of this instrument was to enable these girls to inherit their 
respective shares of his estate, and the law ought to have been in such 
a state as to require the judge to carry out this purpose. 


ConstituTiIonaAL Law: Interstate CoMMERCE — PROHIBITING THE 
Importation or CiGaretres.— In the case of Saurie v. Tennessee,! the 
Circuit Court of the United States, for the Middle District of Tennes- 
see, held that a State statute entirely prohibiting the importation or 
sale of cigarettes is invalid, as an interference with interstate com- 
merce, in so far as it applies to cigarettes brought into the State, from 
other States or foreign countries, and sold in the original packages of 
importation. This decision seems to be in accordance with the doctrine 
of the Original Package Case,’ and other holdings of the Supreme Court 
of the United States on the subject. 


Corporations: Torts — Corporations NoT LIABLE FOR SLANDER. — 
In Lehre v. National Cash Register,? the Supreme Court of Georgia, 
according to the official syllabus, hold that a corporation is not liable 
for damages resulting from the speaking of false, malicious, or defam- 
atory words by one of its agents, even where, in uttering such words, 
the speaker was acting for the benefit of the corporation, and within 
the scope of the duties of the agency, unless it affirmatively appears that 
the agent was expressly directed or authorized by the corporation to 
speak the words in question. : 


Easements: NaviGATION — PREscRIPTIVE Rigut To Frx MoorinGs To 
THE SHORE OF A NaviGaBLE WaTerR.— In the case of Attorney-General 
v. Wright,* decided by the English Court of Appeal, it appeared that, 
from time immemorial, the owners of boats and small craft had been 
in the habit of fixing moorings for their vessels in the foreshore of a 
certain part of the River Thames, within the port of London. The 
court held that the fixing of such moorings was an ordinary incident in 


1 2 Fed. Rep. 615. 3 27 S. E. Rep. 986. 
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the navigation of vessels at the place in question, and that the rights of 
the owners of the soil of the foreshore were subject to the rights of per- 
sons navigating vessels there, to fix their moorings. The court also 
held that a legal origin for such immemorial custom, whether a grant 
from the Crown, or from the Lord of the Manor, or from former regu- 
lations of the authorities of the Port of London, could, and ought, to 
be presumed. 


MarriaGe: Noiutry — Fravp— Woman PreGnant By ANOTHER 
Man.— In the case of Moss v. Moss, heard in the Probate Division of 
the English High Court of Justice, before the president of the division, 
Sir F. H. Jeune, a very learned opinion was written to sustain the 
following infamous propositions as being the law of England :— 


Where both parties to a ceremony of marriage are capable of giving consent, 
and have consented to the marriage, the fact that the woman fraudulently con- 
cealed from the man that she was pregnant and shortly to become confined of 
achild, is no ground for annulling the marriage, even where the man did not 
know, and had no reason to suspect, that the woman he was marrying was 
other than chaste. 

A woman, to be marriageable, need not, according to our law, be able, at 
the time of the marriage, to bear children to her husband; and there is no 
representation to the effect that she is so atte, at that time, implied in the 
nature of the contract “ marriage. 


This doctrine came into England with the canon law, and it affords a 
striking illustration of the depth of infamy to which what is called law 
can descend, when it is made by priests and celebates. A woman who 
enters into the marriage contract with a man, leaving him to believe 
that she is chaste, when at the same time she is pregnant by another 
man, commits a fraud upon him as tothe essential end of the marriage 
relation. That fraud alone ought to nullify the contract under every 
sound and just theory of law. But more is to be said. The very end 
and object, in theory of law, of the marriage relation, is the procrea- 
tion of offspring by and between the two spouses. It follows that. 
where one of them, at the time of the contract, has disabled herself by 
a criminal association with another man, from carrying out with her 
husband this essential purpose of the marriage relation, it ought to be 
regarded as nullifying the contract. She ought not to be regarded as apta 
viro within the meaning of the law. We have no idea that the doctrine 
laid down — and we must accept it as being the law of England until it 
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is reversed by a higher tribunal — is the law in any one of the United 
States. All the American authority that we recall on the subject runs 
in a counter direction. 


Easements: Orentnc Locks on River —Tue Incipentat 
To Orner Lanps Besipes Dominant — Prescription. — In 
Simpson v. Godmanchester,! the following propositions are ruled by the 
House of Lords, affirming the Court of Appeal,? which in turn affirmed a 
judgment of the Chancery Division: ? — 


A right to come upon the land of another and open sluices in order to divert 
water which is flooding, or threatening to flood land of the claimant, is a good 
easement. It is no objection to the exercise of an easement by the owner of 
the dominant tenement that other lands to which no such easement is attached 
are incidentally benefited by its exercise. The appellant purchased a navigation 
without notice of a deed of 1689, which reserved to the respondent corporation 
the right to open the sluices in times of floods. It did not appear that this deed 
was the commencement or origin of the right claimed, which had been exer- 
cised without interruption for more than 200 years. It was held (affirming the 
judgment of the court below), that the respondents had a good title either 
by lost grant or prescription, and that it could not be presumed, in the absence 
of evidence, that former owners of the navigation had notice of the deed. 


Damaces: For DeprivaTiON OF Property — PERSON WRONGFULLY 
DepRIvED OF Property ENTITLED TO DAMAGES ALTHOUGH HE COULD 
Make no Use or It.— In the case of The Greta Holme,‘ it was held by 
the House of Lords, reversing the Court of Appeal,® that the general 
rule that a person who is deprived of the use of a chattel is entitled to 
recover damages for the wrong sustained, though he cannot prove a 
tangible pecuniary loss of money out-of-pocket, applies to a corporation 
existing for public purposes who are deprived of the use of any of their 
machinery, though they are not entitled to make any use of it for the 
purpose of earning a profit. The case was that a ship negligently came 
into collision with a dredger the property of a harbor board, and used 
by them for the purpose of maintaining their harbor in a condition fit 
for public use. It was held (Lord Morris dissenting), that they could 
recover damages for the loss of the use of the dredger while it was under 
repair, though they could not prove any actual pecuniary loss, and that 
such damages were not too remote. 


177 Law Times Rep. 409. 373 L. T. Rep. 90. 
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SnerirF: LIABLE FOR ASSAULTS UPON HIS PRISONER BY THIRD PER- 
sons.— In the case of Hixon v. Cupp,! the Supreme Court of Oklahoma 
held that a sheriff who, acting through his deputies, permits a third 
person to assault a prisoner in his custody, without using reasonable 
means to prevent it, is liable in damages to the person so assaulted, 
upon his official bond; though the sureties in the bond are not liable 
for exemplary damages. 


Carriers OF Goops: Exemptions or Lapine m Case oF 
Accipents To ‘*‘ Macuinery.’’— In the case of M. K. Fairbank & Co. 
vy. Cincinnati &c. R. Co., decided in the Circuit Court of Appeal for 
the Sixth Circuit,? it was held, in a learned opinion by Taft, J., that in 
a clause in a bill of lading exempting a railway carrier from liability for 
‘‘loss or damage arising fom * * * collisions, explosions, acci- 
dents to boilers or machinery,’’ etc., the word ‘‘ machinery ”’ applies 
only to the group of mechanical parts connected with the boiler and 
steam supply, by which power is generated and applied and by which 
the vessel or train of cars is propelled, and does not include the axle of 
one of the cars in the train. The court, therefore, held that, under such 
a bill of lading, the railway carrier was not exempted from liability for 
damage caused by the breaking of an axle of a car. 


Statute or Fraups: Letrer anp EnveLore TREATED as One Docv- 
mENT-— In the case of Pearce v. Gardner,’ it is held by the English 
Court of Appeal that, for the purpose of proving a memorandum or 
note in writing of a contract within the meaning of section 4 of the stat- 
ute of frauds, a letter sent by post and the envelope in which it is sent 
are to be considered as together forming one single document. 


ConstituTionaAL Law: Interstate Commerce — Taxation oF INTER- 
STATE TELEGRAPH WireEs.— In the case of Philadelphia v. Western Union 
Tel. Co.,* it is held by Mr. Circuit Judge Dallas that the city of Phila- 
delphia has no power to impose pole and wire taxes upon a telegraph 
company doing interstate business, in excess of the reasonable expense 
to the city of the inspection and regulation thereof, and that an ordi- 
nance imposing charges several times larger than this amount is invalid. 


1 49 Pac. Rep. 927. 3 76 Law Times Rep. 441. 
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Banging: Banker’s Recerpt — Errect oF THE Worps ‘“ Nor 
TRANSFERABLE.’’— In the case of Re Commercial Bank, the Supreme 
Court of Manitoba had before tiem a controversy where the words 
‘* Not transferable ’’ were printed across the face of a receipt given by 
the bank to the assignor of the claimant for a sum of money deposited 
by the former with the bank at interest. The court held that, although 
this prevented the instrument from being considered negotiable, it 
did not prevent the depositor from assigning the claim against the bank 
for the money deposited. 


Patent Law: INFRINGEMENT BY ForREIGN Manuracturers.— In the 
case of Badische Anilin und Soda Fabrik v. Henry Johnson and Co. and 
the Basle Chemical Works,' it is held by the English Court of Appeal, 
one judge dissenting, reversing the decision of North, J., that a for- 
eign manufacturer who makes goods according to an English patent, 
and posts a parcel containing such goods at a foreign post-office, ad- 
dressed to a customer in England, is not an infringer of the English 
patent. 


Master Servant: Crivit Ricuts — LiasBitity To Master For 
VIOLATION BY SERVANT OF CrviL Ricuts, THOUGH CoNTRARY TO MAsTER’s 
Consent.— The question of the criminal liability of dram-shop keepers 
for selling liquor to persons or at times prohibited by law, has been 
frequently raised in cases where the dram-shop proprietor sought to 
escape liability on the ground that the incriminating act was done by 
his servant without his knowledge or consent, or contrary to his general 
instructions ; and cases exist where that defense has not prevailed. A 
similar question arose in a civil action in the case of Bryan v. Adler,? 
decided by the Supreme Court of Wisconsin. The court held that, 
under the Civil Rights Act of that State, providing that any person, 
who shall deny the full and equal enjoyment of the accommodations, 
advantages, facilities, and privileges of restaurants and other places of 
public accommodation or amusement to any person, shall be liable in 
damages to the person aggrieved thereby, the proprietors of a restaurant 
were so liable for the refusal of a waiter to serve a guest solely because 
he was a colored person, although the waiter acted in violation of their 
express command, and they did not at the time sanction, or know of, 
or subsequently ratify the waiter’s act. There does not seem to be 
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anything novel in the decision. It is understood to be settled law that 
a master is liable, under the rule of respondeat superior, for the act of 
his servant, done within the general scope of the servant’s employment, 
and while the servant is acting about the business of the master, 
although done without the master’s orders or contrary to his express 
orders. This rule has under it considerations of public policy. If it 
were not the rule, the general public might be remediless in consequence 
of the connivance of master and servant, the master inducing the ser- 
vant to testify that he acted contrary to the master’s orders. Itisa 
good deal like the rule of the common law of England, founded upon 
the so-called custom of the realm, which made a master liable for 
losses of goods committed to him for carriage, arising from every other 
cause than the act of God or the public enemy. Any other rule, it was 
clearly reasoned, would throw the door open to connivance between the 
carrier and his servants, and would exonerate the carrier for the thefts 
and misprisions of his own servants, and leave the shipper remediless. 
It is a very sound rule of law which identifies the master and his 
servant for the purpose of civil liability. 


Corporation: Uttra Vires — Usinc THE Fonps oF THE CoMPANY TO 
DerenD AN ACTION AGAINST A MEMBER FOR LiBEL.— The case of Breay 
v. Royal British Nurses’ Association,! presented this state of facts: 
An association of nurses, incorporated by royal charter, were the pro- 
prietors and publishers of a journal published for the information and 
benefit of their members. An action having been brought against the 
editor of the journal to recover damages for an alleged libel contained in 
an article inserted in the journal by the instructions of the association, 
they resolved to undertake the defense of the action and to pay any 
costs and expenses which might be incurred therewith. It was held by 
the English Court of Appeal, composed of Lindley, Lopes and Chitty, 
L. JJ., reversing the decision of North, J., that, under the circum- 
stances, it was not a misapplication of the funds of the association to 
use them in the defense of the action. 


1 76 Law Times Rep. 735. 
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CORRESPONDENCE. 


A CONSTITUTIONAL STRUGGLE IN JAPAN. 


To the Editors of the American Law Review: 


Referring to the article in your last number, entitled ‘‘ A Constitutional 
Struggle in Japan,’ Iam sure that the writer of it will regret the innuendoes 
and aspersions there uttered by him against the Japanese fitness for constitu- 
tional government when he learns that his information has been very imper- 
fect and his account of the matter one-sided and unfair. Audi alteram 
partem. 

The conceded facts are (1) that Mr. Takano, occupying a judicial position in 
Japan, was sent last year to Formosa as an officer of the colonial military 
government there, and was subsequently summarily removed from his position 
by the Imperial government; (2) that article 58 of the constitution provides: 
** No judge shall be deprived of his position unless by way of criminal sentence 
or disciplinary punishment. Rules for disciplinary punishment shall be deter- 
mined by law; ”’ (3) that Mr. Takano, after returning to Tokyo and protesting 
in vain against his removal, returned to Formosa and attempted to obstruct the 
law by forcibly occupying the position from which he had been removed. 

Mr. Takano’s side of the dispute, and that side only, has been set forth by 
your contributor. It is (a) that he was a judge in Formosa; (b) that Art. 58 
was violated by his removal without any trial, criminal or disciplinary; (c) that 
this removal was not only technically unconstitutional, but morally disgraceful, 
because it was motivated by a desire to crush his opposition to the official cor- 
ruption which came under his cognizance. 

Plausible as this may seem, there is another side to the contention,— a side 
having equal if not greater plausibility. (a!) First, it is contended that Mr. 
Takano was not a judge; that he was appointed to Formosa purely in an 
administrative capacity; that he never once sat as a judge in Formosa; and 
that his removal to the retired list was wholly due to incompetence shown in 
that administrative capacity. If this be true (and it is not for us at this dis- 
tance from the documents to indulge in guesses against one side or the other), 
there is no case for charging a violation of the constitution. (b') Further, it 
is contended that, even if he were judge, Art. 58 does not apply to his case 
simply because the constitution itself does not yet apply to Formosa. That 
island is conquered territory, acquired since the constitution was established, 
and is still under a colonial military government. The imperial ordinances 
respecting it have not been enacted under the constitution as laws requiring 
Parliamentary assent. By a principle frequently applied in other countries, the 
constitution has no force in that region until promulgated there. Fleming v. 
Page* illustrates the reasoning of this principle. It is probably correct to 
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argue that our own constitutional privileges do not apply to the consular 
jurisdiction exercised extra-territorially by our courts in oriental countries. 
It is idle, then, to speak of his opponents as ‘‘ incapable of a frankly constitu- 
tional government,”’ or to hint the difficulties of grafting a ‘‘ Western shoot on 
the Sinico-Japanese stock; ’’ because, so far as an outsider can see, this con- 
tention that no constitutional violation has been attempted is perfectly sound; 
and it is entirely likely that the advice of the American foreign adviser of the 
government has approved its procedure, so far as concerns its legality. (c') 
The other question, that of the dishonorable motives for the removable, does 
not (after the above explanation) affect Japan’s capacity for working constitu- 
tional machinery. But since Mr. Takano’s side has been given publicity, hear 
the other side. Formosa, when received by the Japanese, was in a state of 
absolute anarchy. Not only had the Chinese had no effective government over 
their own people, but the interior of the country was (and is) infested with 
thousands of bloody savages, never before subdued, and maintaining through- 
out the island a frightful state of disorder. A strong government was abso- 
lutely needed to create order amidst this anarchy. Numberless novel problems 
were presented. An army of teachers was sent down; the opium traffic was 
regulated; and peaceful production and trade were gradually made possible. 
At the same time there was a rush of adventurers to the new region, like the 
rush to the Klondike now, or to California in the ’50s. The ordering of these 
new and complicated conditions was difficult. The sudden demand for addi- 
tional officials brought in numbers of untried men, who proved unworthy and 
corrupt. Unquestionably, there was some petty oppression, extortion, and cor- 
ruption. But it was and is the exception, under the Japanese regime, where it 
had been the rule under the Chinese regime. The imperial government, hamp- 
ered by distance and the inherent difficulty of the situation, has done its best to 
improve the service. Mr. Davidson, an American, perhaps the most competent 
observer there, gives unstinted praise for all that has been and is being done. 
No other government could have dealt with the situation any better, if as well. 
As to Mr. Takano, then, instead of being a martyr to his honesty and ability, he 
seems to be rather an obstreperous doctrinaire, with a demagogic tendency to 
pose for the benefit of the opposition in Parliament. Certain it is that his open 
attempt to oppose the law’s force in exercising his office has betrayed a singu- 
lar lack of dignity and good sense, as well as a spirit of anarchy not befitting an 
officer of the law, and has by its example done more harm to the cause of order 
than any of the abuses he claims to decry. 

The whole story has been before the Japanese publicfor some months. Ref- 
erence may be made (instead of to the fragmentary version in the last number 
of the Review, taken from some insignificant journal in a provincial town) to 
the recent columns of the Japan Mail, on file in the Boston Public Library and 
the Chicago Newberry Library, containing translations on both sides of the 
question. 


JOHN H. WIGMORE. 
NORTHWESTERN UNIVERSITY Law SCHOOL, CHICAGO. 
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ENGLISH RULING CASES, Vol. XIV.— Ruling Cases, Arranged, Annotated and edited by 
ROBERT CAMPBELL, M. D., of Lincoln’s Inn, barrister-at-law, advocate of the Scotch Bar, 
and late Fellow of Trinity Hall, Cambridge, assisted by other members of the bar. With 
American Notes by IRVING BROWNE, formerly editor of the American Reports and the 
Albany Law Journal. Vol. XIV. Insurance — Interpretation. London: Stevens and 
Sons, Limited. Boston, U. 8. A.: The Boston Book Co., Law Publishers and Booksellers. 
1898, 

In this volume the subject of Insurance, which was begun in the preceding 
volume, and occupied five hundred and fifty-seven pages of it, is concluded in 
this, occupying five hundred and forty pages; so that eleven hundred pages in 
all are given to this great subject without regard to the table of cases and 
index. It is an important and very useful collection of the law of this subject, 
giving the most important decisions of the English courts in full, supplemented 
by full notes, English and American, in which the other decisions in great num- 
bers are cited and discussed. Thus in this volume, Irving Browne, the Ameri- 
can editor, has a note of seventeen pages on the General Rule of Construction 
of the Insurance Contract, citing a great number of American cases. This is 
the longest note in this volume, but there are many other quite full notes on 
other decisions of the subject. The cases under this title and the notes relate 
in general to marine insurance. 

The other titles in this volume are Interest and Interpretation. Interest is 
considered under contracts and usage, as damages, and as chargeable by reason 
of a trust relation. 

Interpretation is an important title and is considered as applied to written 
instruments in general, to deeds and other instruments inter partes, and to Acts 
of Parliament and Statutes. Mr. Browne has several quite full and important 
notes with American cases in the part relating to interpretation of deeds. 


Law OF CONSENT: HUKM CHAND.—Principles of the Law of Consent with special 
reference to Criminal Law, including The Doctrines of Mistake, Duress, and Waiver. 
By HUKM CHAND, M. A., author of “ Res Judicata.” Bombay. Printed and published 
by the Bombay Education Society’s Press. 1897. pp. in all 620. 

The learned author in his preface says: ‘‘ The favor with which my work on 

** Res Judicata’’ has been received, not only in India, but in England and the 

United States, may be taken as a conclusive proof of the general approval of 

the plan adopted in its preparation in the plan of the utilization of the labors 

of foreign judges and jurists for the development of the Indian law, and of a 

resource to judicial decisions and legal writings of the countries for the elucida- 

tion of legal questions coming before the Indian courts. The references in that 
work to the decisions of American courts and to the works of American authors, 
are attracting the attention of Indian judges and Indian lawyers to the vast 
sources of hidden judicial wealth which can be so well and so easily utilized to 
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help them in the administration of justice in this country, and to guide them in 
the proper solution of the legal difficulties they every day encounter in their 
work.”’ 

The author had good reason to continue his legal writing in the hearty 
reception given in England, India and America, to his former valuable work, 
That work showed a remarkable breadth of learning and investigation. The 
subject was a broad one and its treatment was broad. The subject of his 
present work is not so broad, though the author has shown much originality 
in extending it beyond the limits to which it has customarily been confined in 
the law. He speaks of the comprehensiveness of the subject in his preface, 
saying: ‘* Consent may be said to be the essence of the obligation of all con- 
tracts, the destruction of the liability involved in all torts, and a justification 
or mitigation of the criminality of most crimes. If acts and intenticns are the 
base of a legal transaction, consent is one of its chief modifying factors, giving 
it its particular coloring and tone. Consent can make a wrong right; and there 
is hardly a transaction which may not undergo some change in its legal charac- 
ter on account of its wide extending operation. The effects of this operation in 
the case of most transactions are of too uniform a character to require separate 
treatment. This treatise, therefore, aims chiefly at discussing the general prin- 
ciples relating to consent, the illustrations in support of the leading propositions 
advanced being drawn from the most usual and common classes of transactions. 
As compared with the branches of law affecting merely private rights and 
duties, the effect of consent is, no doubt, rather limited in criminal law; but 
even in that law, it affects the criminality of almost every act to a greater or 
less extent, and most of the private crimes can exist only in the absence of 
consent. The effect of consent is, in some cases, direct and in others indirect, 
and sometimes as preventive or destructive of criminality and sometimes merely 
asa mitigation of the offense or of its punishment.”’ 

The author cites between eleven and twelve hundred cases, much the larger 
part of them being decisions of the American courts. He cites and quotes from 
American authors and judges with like liberal partiality for ourlaw. His range 
of investigation has been very wide, for in addition to English and American 
authorities, he shows familiarity with the civil law, and with the codes of all 
the principal European countries. He appears to be the master of many lan- 


guages. Hiscomments and generalizations seem to be sound, and are certainly 
instructive. 


A TREATISE ON MARINE, FIRE, LIFE, ACCIDENT AND ALL OTHER INSURANCES.— Including 

Mutual Benefit Societies, covering also General Average, and, so far as Applicable, 
Rights, Remedies, Pleading, Practice and Evidence. By JOSEPH A. JOYCE. In Four 
Volumes. San Francisco: Bancroft-Whitney Company. 1897. 


When the text-writer contemplates a treatise upon a subject, the first ques- 
tions to be answered are, ‘‘ What method of division shall be employed? How 
shall the subject be classified? In the work before us two methods, at least, 
were open to the author. The one, we conceive, a general partition — a treat- 
ment of each kind of insurance separately, and exhausting one kind or class 
before taking up another. This method would be open to many objections — 
the principal one being that it would involve much repitition, and thus unneces- 
sarily increase the size of the work without adding to its scope. It would per- 
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haps be proper, thus to treat the subject in a general digest of the law of 
insurance, but a philosophical treatise should be planned and executed upon 
different lines. 

The other method is to treat the subject intensively — to regard the contract 
of insuranee as a comprehensive whole; and, as far as practicable, lay down 
the rules and principles governing the formation of the contract, the relations 
of the parties thereto, the insurable interest of the beneficiary, the subject- 
matter of insurance, what will avoid the contract, what the contract covers, 
the adjustment of the loss, and the rights and remedies of the parties, and how 
enforced. The latter method has been adopted by our author as far as the 
nature of the subject will permit. 

Insurance is treated as a contract whereby one for a consideration agrees 
to indemnify another for liability, damage or loss by certain perils to which 
the subject may be exposed. This definition, the author says, does not cover 
life insurance or accident insurance covering death. These are not strictly 
contracts of indemnity.! 

Life insurance is regarded as “a contract dependent upon human life, 
whereby one for a consideration agrees to pay another a certain Sum of money 
upon the happening of a given contingency, or upon the termination of a 
specified period.”’? And accident insurance is a contract whereby one for a 
consideration agrees either (1) to indemnify another against personal injury 
resulting from an accident, or (2) to pay to another a certain sum of money in 
case of death caused by accident. 

In every contract of insurance there are certain requisites which are dis- 
cussed in Title III under the heading *‘ The Contract and Policy.’? Here we 
read of the ‘‘ Nature of the Contract,’? both written and parol, the “‘ Requi- 
sites of a Valid Contract,’’ and when the contract must be considered to have 
been completed or in actual existence. It sometimes happens that the time 
when a contract of insurance is completed becomes of grave moment to the 
parties, and all of the light the decisions may shed is eagerly sought for. This 
subject is developed by the author in sections 54 to 108 inclusive, and the cases 
ably reviewed. The next subject considered under this title is the contract of 
reinsurance, which is employed by the insurer to protect himself where he 
has too many risks in a certain locality, or is unable, or unwilling, to carry the 
entire risk himself. From the number of cases cited we are led to infer that 
the reinsurer dislikes to pay the losses sustained by the original insurer as 
much as the original insurer does the policy holder who sustains the loss. The 
*¢ Form” and “ Requisites’’ are considered in Chapter VI. and the * Construc- 
tion” of the policy — both of the terms contained in the policy itself, and 
policy in connection with general usage, are discussed at length in Chapters 
VII., VIII. and IX. The effect of Alterations and Modifications in Chapter 
X. and “ War ”’ in Chapter XI. 

Title IV. discusses the law governing the parties to the contract, and the agents 
of the parties, and Title V., Insurable Interest; Title VI., Premiums and Assess- 
ments; Title VII., Attachment and Duration of Risk; Title VIII. the Subject of 
Insurance; Title IX., Conditions Voiding the Policy; Title X., Void and Illegal 
Insurances and Excepted Risks and Losses; Title XI., Risks and Losses; Title 


1 Vol. 1, Sec. 2. 2 Id., Sec. 7. 3 Id., Sec. 8. 
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XII., Conditions Affecting Loss and Actions; Title XIII., General Average, 
Adjustment and Damages; and Title XIV., Rights, Remedies, Pleading, Prac- 
tice and Evidence. 

Space will not permit a detailed review of the various titles, much less of 
the chapters embraced in each. Suffice it to say that many of the titles into 
which the author divides the subject are comprehensive enough to form sepa- 
rate treatises in themselves. A careful perusal of the contents of the various 
volumes will satisfy the learned reader that no labor has been spared towards 
making the work full and complete; and at the same time he will be impressed 
with the conviction that there is little, if any, matter in the book which does 
not properly belong there. While it might occur to some that the work is too 
large for the subject, it must be borne in mind that it treats of one of the 
most important, if not the most important, branches of the law governing the 
contractual relations of mankind. To insure is to take precaution against loss 
resulting from calamity in the future. Insurance is the shield of the wise 
man; and knowledge of the law and where to find it constitutes not only the 
weapon which must be employed to secure the rights of the policy holder, but 
also the means of defense against escape from liability on the part of the 
insurer and fraudulent practices by the insured. In no branch of contract is it 
more necessary for State interference through courts and legislatures than 
that of insurance. Few contracts are entered into where one of the parties 
(the insured) knows as little about what he is agreeing to, than insurance; and 
in not one time out of ten, before loss, is the policy read over by the holder. 
Is it to be wondered that the volume of insurance litigation is so large? 

To extract from the vast and growing mass of insurance litigation the rules 
and principles governing the relations of the parties, and to arrange them in 
logical and systematic order, requires rare judgment and a mind of great ana- 
lytical power. To review from the reports and not from the digests, all of the 
important decisions of the courts of the English-speaking world, and to con- 
dense them into a work even of the compass of that under review, requires 
painstaking care. To cover the entire subject as fully and completely as our 
author has, must of necessity cause the work to be large; and the practitioner 
desiring a book that will contain all of the law will not complain because of its 
size. As the decisions multiply the work of the careful text-book writer in- 
creases, and the day when a great branch of the law of contracts can be satis- 
factorily treated in a work of small compass, has gone by. Henceforth we must 
expect all well-written works exhausting a general subject of the law to be 
large and comprehensive; and only such books find favor with the general 
practitioner in this age of encyclopedias and digests. 

We should judge that about 40,000 cases are cited, discussed and criticised. 
Where the decision of a lower appellate court is affirmed or reversed, that fact 
is noted in the citation giving the volume and page where the decision of the 
lower court may be found; where the case cited expressly affirms, disapproves 
or distinguishes a decision of another court, that fact is also noted and appro- 
priate references given. This furnishes conclusive evidence to the profession 
that the citations are directly from the reports, and the cases examined by the 
author. 

There is no general table of cases. In fact a table of cases could not well be 
incorporated without adding another volume. While a table of cases is some- 
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times useful, as an aid towards pointing to where a given subject not appearing 
in the index, may be found and discussed, the opinion is held by many thata 
table of cases does not sufliciently increase the value to warrant the room taken. 
The citations give not only the official reports, but reference is also made to 
any private series in which the case may be found. 

To illustrate the general method of citation adopted by the author, we turn 
at random to Vol. 2, Sec. 13875, page 1446, upon the subject of ‘‘ Excuses, Waiver 
and Estoppel,’’ and read from the text:— 


Thus, if the company with full knowledge of the facts that a premium note is overdue 
and unpaid at the time of lossof the insured property, accepts unconditionally the amount 
due on said note representing the entire premium, and there is no stipulation that the 
premium shall be considered as earned in case of default in payment at maturity of the 
note, it thereby waives its right to insist upon its exemption from Iability, and the com. 
pany is likewise estopped in such case to assert that its liability only revived as to that 
portion of the property which was not destroyed, and this even though the contract pro. 
vided that the company shall not be Hable for loss occurring during the time the policy is 
guspended by reason of non-payment of the note at maturity.) 


The citation also makes reference to Phoenix Ins. Co. v. Lansing,? in which 
the doctrine of the case first cited is sustained. 

Had the author stopped with the reference to the official report, nine-tenths 
of the lawyers who might have occasion to refer to the doctrine of the case first 
cited, would be unable to find a very important decision, on account of the 
limited libraries at their command; but in these days of legal progress the 
lawyer would be very much isolated indeed if he could not gain access to the 
North Eastern Reporter, where the opinion of the court will be found as cited, 
or to the Lawyers Reports Annotated, where he will not only find the opinion 
of the court, but the briefs of counsel and references to additional authorities 
compiled by the learned editors of that series. In this the publishers and the 
author deserve the thanks of the profession. At the rate the reports have 
been multiplying during the past twenty-five years, it has come to pass that few 
lawyers have attempted, both on account of the cost and on account of the lack 
of shelf room, to keep the official reports of all the States in their private 
libraries. Only in the larger cities will be found general libraries containing 
all of the official reports. The demand arose first for a series of reports con- 
taining the important cases of the State courts, and then for the reports of all 
of the States in a more compact form, and cheaper than the official reports. 
These demands have been, to a certain extent, supplied. The reports issued 
through private enterprise have come to stay, and the publisher who fails to 
follow the plan of the San Francisco house of naming all of the reports where a 
given case may be found, not only impairs the value of the book he seeks to put 
upon the market, but at the same time confers benefit on no one. This broad 
and liberal policy cannot but greatly increase the usefulness of a legal treatise, 
and add to its popularity with the profession. 

As before said, the chief use of a table of cases is to serve as a supplemental 
index, and when omitted, its place must be supplied by the general index. 
Next to the text the index is the most important feature, and many an ably 


1 Phoenix Ins. Co. v. Tomlinson, 115 Ind. 2 15 Neb. 494; 20 N. W. Rep. 22. 
8$4;9L. R. A. 317; 31 Cent. L. J. 439; 19 Ins, 
L. J. 1004; 25 N. E. Rep. 126. 
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written treatise has been injured on account of the neglect of this important ~ 
part. The index of the book under review is all that could be desired. The 
general headings are arranged in alphabetical order, and each topic or point 
under the general heading is arranged in its alphabetical order. Thus, to ex- 
plain, we may take the subject ‘‘ General Average,” the first that strikes the 
eye is “action lies before resorting to those who contribute, Sec. 3441,’’ and 
the last point, standing in its proper place in the alphabet is, ‘‘ who contributes 
Sec. 3443.” To further illustrate let us take, e. g., “‘ Risk agreed to be run.” 
Under this heading arranged alphabetically are the catch-lines pretaining to the 
general subject. Then the divisions: ‘1. Attachment and Duration of Risk,”’ 
generally; On Freight; On goods; ’’ 4. On the Ship;’’ ** 5. Continu- 
ance and Termination of Risk —the Ship.”’ Under each of these sub-headings 
arranged in alphabetical order, are the references. This method of indexing 
is suggestive of the rigid scheme of division adopted by the author and pursued 
throughout the treatise. It is far superior to the methods generally pursued 
by text-writers, of arranging the general headings alphabetically and of 
throwing under such headings without regard to any logical scheme, the sub- 
jects pertaining thereto. Here we have an index planned and executed under 
a general scheme of division, rigidly and consistently carried out, covering 
two hundred and ninety-three pages and comprising about twelve thousand 
topics— each one in its proper place in accordance with the alphabet. If the 
reader cannot find what he is looking for in this index, he may reasonably 
entertain the assurance that it is not in the book. The index is, in general 
scope and make up, far superior to any we have yet had occasion critically to 
examine. 

The mechanical make-up is such as does credit to the publisher and printer. 
The type appears new, and the print both in the text and notes clear and 
easily read without unduly taxing the eyes. The volumes are bound in such a 
way that they can be laid upon the desk opened and the leaves will remain in 
place, and the page to which reference is desired preserved without going to 
ths necessity of placing a weight on the book to keep it open. The proof- 
reading has been well done, and few errors of substance will be found. 

This work will take and hold its place at the head of all treatises, English and 
American, upon the law of insurance, and will stand high amongthe great legal 
treatises of the present decade. While the sale of the book has been great, it 
is doubtful whether the learned author will be sufficiently compensated for the 
many years of personal care, labor and attention bestowed uponits prepara- 
tion. In these days of close competition, the temptation to adulterate legal 
treatises is great. Many law books are ground out from the digests and the 
older writers; and the honest labor which should be devoted to their prepara- 
tion is supplemented by the scissors and paste brush. Matters which should 
come under the personal supervision of the author are relegated to students and 
clerks, not learned in the law; and it is becoming more and more difficult for 
careful, honest and painstaking writers and publishers to compete against such 
methods and live. When, therefore, a work such as that now presented to our 
readers is placed before the profession, it cannot be otherwise than that it will 
be well received; and the author will be further rewarded in the knowledge 
that his book will perpetuate his name in the memory of the bench and bar of 
America for many years to come. This book will goa long ways towards set- 
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tling the law of insurance, thereby rendering the administration of justice in 
the trial court more satisfactory, and making it unnecessary for parties litigant 
to clog the dockets of the courts of last resort. 


Wo. D. THOMPson. 
RacinE, Wis. 


BURDICK ON SALES: THE LAW OF SALES OF PERSONAL PROPERTY.— By FRANCIS M. 
BURDICK, Dwight Professor of Law in Colambia University School of Law. Boston: 
Little, Brown & Company. 1897. Price, cloth, $2.50; law sheep, $3.00 net. 

This book is one of the Student’s Series, and is of course especially intended 
for law students. We have given the book a careful examination, and can say 
with confidence that it is an excellent book forthe use intended. The arrange- 
ment is good, and the law is stated with clearness and accuracy. 


BURDICK, CASES ON THE LAW OF SALES.— Selected Cases on The Law of Sales of Per- 
sonal Property arranged to accompany Burdick’s Law of Sales. By FRANCIS M. Bur- 
DICK, Dwight Professor of Law in Columbia. University School of Law. Boston: 
Little, Brown & Company. 1897. pp. 664 and XI. Price $4.50 net. 

This is a large volume of cases selected with a view to illustrate the law of 
sales, and is intended for use in connection with the author’s text-book on 
sales. It has a table of contents, a table of cases, and an index. The two 
books should be used together. 


STICKNEY ON STATE CONTROL OF TRADE AND COMMERCE.— State Control of Trade and 
Commerce by National or State Authority. By ALBERT STICKNEY, of the New York Bar. 
New York: Baker, Voorhis & Company. 1897. ; 

This book has excited a great deal of interest. It was placed on our table 
for review some four months ago, but was abstracted therefrom by some one 
who was eager to peruse it. After being gone about a month it was quietly 
returned, but departed two or three days later, and we were obliged to ask the 
publishers for another copy. It appears to be in as much demand as Quo Vadis 
or The Choir Invisible in a circulating library, and we intend to keep our second © 
. copy under lock and key..- 
> This book is comprised within less than 220 printed pages of law size, all 
- told. As its title indicates, it deals with attempts to regulate trade and com- 
merce by legislation. It cites about a hundred cases and a great many statutes, 
beginning with the Statute of Laborers enacted in the reign of Edward III. It 
deals with the subject historically, and unquestionably proves the general futil- 
ity of regulating the prices of commodities, including labor, by legislation. It 
takes a careful distinction between strictly private contracts and private em- 
ployments, and contracts and employments which are of a public nature, or, 
to use a modern expression, affected with a public interest. Mr. Stickney ex- 
presses the opinion that, as to strictly private contracts and employments, the 
tendency of the law is toward more freedom and less State control; whereas, 
in respect of quasi-public employments, the tendency is the other way. Per- 
haps he is right in this— perhaps not. It may be doubted whether the general 
tendency of legislation in the United States is not toward State interference 
with all private contracts, especially where one of the contracting parties is a 
corporation. The extent to which the State can, if atall, interfere with strictly 
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private contracts, for the purpose of preventing oppression and fraud, opens a 
wide door for speculation and argument. 

Mr. Stickney enters the field boldly and ably, and takes strong ground on 
what some would call the monopolistic side of the question. His views, if 
logically carried out, would abolish all usury laws; all laws interfering with 
contracts of insurance; all laws prescribing the modes of devolution of real 
property, and a great category of other laws inherited from ancient times, which 
more or less interfere with and control matters of strictly private contract. 
Whether we agree with all of Mr. Stickney’s conclusions, we are bound to say 
that he handles the subject ably; it is a strong book. The space at his com- 
mand has enabled him to set out a succession of ancient statutes interfering 
with matters of private contract, each of which in its turn proved nugatory, 
but only after it had become too oppressive to be borne. He has also made 
copious extracts from leading judicial decisions, thus placing the arguments of 
the judges under the eye of the reader. The work is well deserving the consid- 
eration of every lawyer or judge who has to deal with any of the questions 
embraced in it. It is well printed. 


RULING CaSES.— Arranged, Annotated and Edited by ROBERT CAMPBELL, M. A., of Lin- 
coln’s Inn, Barrister-at-law, Advocate of the Scotch Bar, and late Fellow of Trinity Hall, 
Cambridge. Assisted by other members of the bar. With American Notes by IRVING 
BROWNE, formerly editor of the American Reports and the Albany Law Journal, Vol. 
XIII. Infant Insurance. London: Stevens and Sons, Limited. Boston, U. 8. A.: The 
Boston Book Co.,Law Publishers and Booksellers. 1897. pp. 716 and XX. 


The present volume contains only four titles, Infant, Injunction, Innkeeper 
and Insurance. The latter is much the most important title and occupies 567 


pages of the volume. The cases are arranged under five sections: Insurable 
Interest, Insurance Agents, Making the Contract, Illegality, Inception and 
Duration of the Risk. Fifty leading cases upon insurance are given in full, 
and a great number referred to in the notes. The notes are important, and 
Mr. Browne, the American editor, has several that are of unusual length. 


MINES AND MINING, BARRINGER AND ADAMS.— The Law of Mines and Mining in the 
United States. By DANIEL MOREAU BARRINGER, A. M., LL.B. and JoHN STOKES 
Apams, A. B., LL.B., of the Philadelphia Bar. Boston: Little, Brown & Company. 
1897. pp. 878and cxxv. Law Sheep, $7.50 net. 

This is a work of great importance to persons interested in the rules of law 
applicable to the rights and duties of miners and mine owners in relation to the 
land, to one another, and to those with whom they deal in the prosecution of 
their mining operations. So far as we are able to judge, the work is both 
complete and accurate. It has one admirable feature, growing out of the ex- 
tended experience of one of the authors in the work of a mining engineer and 
geologist, and that is a Geological Preface. This occupies about seventy-five 
pages at the beginning of the work, and is illustrated by numerous diagrams. 
This introduction to the legal part of the work will serve to give those who are 
not versed in geological science an understanding of the physical and geological 
differences between the various kinds of mineral deposits and their mode of 
occurrence in nature, and will enable them to better appreciate the reason for 
the legal distinction between the two minerals. 
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The work deals not only with the law of mines and mining conducted in 
those lands which are, or have been, a part of the public domain, but also with 
the questions of title to mineral lands and mines in those States in which the 
common law applies. 

The form of the legal part of the work is somewhat unusual. At the begin. 
ning of the chapters and of the various subdivisions of these, the authors state 
general rules of law, and then illustrate these by cases arranged under the 
names of the States where they were decided, in alphabetical order; and the 
points decided are briefly stated, sometimes with a statement of the facts of a 
case, and frequently with quotations from the opinion of the court. The decis- 
ions of the Land Office are also stated in the same way. These illustrative parts 
of the book are printed in smaller type, and in this way the volume is made to 
contain a very much larger amount of matter than could otherwise be put into 
asingle volume. The volume contains altogether a thousand pages; and the 
number of cases cited is about two thousand. 

We commend the work to those who are interested in the subject. 


BIGELOW ON WILLS.— Students’ Series. The Law of Wills. For Students. By MELVILLE 
M. BIGELOW, Ph. D., author of “‘ Elements of the Law of Torts,” editor of “Sixth 
American Edition of Jarman on Wills,” etc. 12mo. Cloth, $2.50 net; sheep, $3.00 net. 
Boston: Little, Brown & Company. 1898. 
In his preface Mr. Bigelow says: ‘*‘ The purpose of the book is not merely to 
teach certain rules and doctrines of law, but, still more, to show in and through 
them the theory and spirit of the law as the very life of the State, and so to 
help on good citizenship. The law of wills will be found strong meat for the 
student, however it may be put before him. But all endeavor to aid the dili- 
gent has here been made. The divisions of the subject are, it is hoped, of a 
nature to be helpful; they are strongly marked, and urged, when necessary, upon 
the student’s attention. And while the general subject runs on in a continucus 
stream, side notes have been applied as often as any turn of thought or particu- 
lar illustration suggested.’’ 

The publication of this book is an event of importance to students of the law. 
Hitherto there has been no concise statement of the law of wills specially 
adapted to their use. Now they have a book by Mr. Bigelow whose great rep- 
utation as a writer and teacher of the law is everywhere known; and who, 
moreover, from his familiarity with the subject through editing the American 
edition of Jarman on Wills, is particularly fitted to write this book. The book 
is admirable for a quality which the writer’s other books have, namely, a clear 
and concise style of expression, which is evidence of sound learning and correct 
thinking. 

The book contains twenty-eight chapters and is divided into four parts, 
namely: Part I. Introduction. Part II. The Nature of a Will. Part III. The 
Construing of a Will. Part IV. The Efficacy of a Will. Part V. The Premature 
End of a Will. 


